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BIoH O af)o Annex South Ukkad
)60 1208 EN@LOB O Waseem Ahmed
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336| 1090/25 43 Sathyanarayanan| 1819/23 4-5-C
eIt e 6d af)o
Nagar 11th Street T
)60 120BYEN@LOB O Vinod Kumar
337| 1091/25 |°4)° Indhu Nivas Sholay| 762/72 | 5-26-
BIoH 6Od af)o ur
&) 61010 0B ENDLOR &)
ag)o Safic Ali M
338| 1092/25 No 2 Rose Guarden| 1819/23 4-5-C
eid 6 ag)o Annex South Ukkad
am Tamilnadu
&) 61010 120B)EN@LOR &)
Biju Varghese Thek
339| 1093/25 ()0 524/71 4-5-(
uvilayil Agali
eIt &d af)o
)60 1208 EN@LOB O Vijayan
340| 1094/25 |*4)° 3/10 Chelluparambil| 524/58 4-5-C
BIoH O af)o Mattathukkad
)60 RS EN@LOB O Krishnaswamy M Kr
(0] . .
341| 1005/25 |9 ishna Nivas 524/71 | 4-5-C
Agali
BIOH 6Od af)o
&) 61010 120B)ENDOR &) Arun G
342| 1096/25 [*4)° Ambika Nivas 524/60 4-5-(
2IoH 6Od af)o Agali
)60 IM0B)EN@LOB O
af)o Thulasimani G
343| 1097/25 First Street Adasapp| 524/71 4-5-(
eIt &d af)o aalaiyam Tamilnadu
)60 1R0BYEN@LOB O
af)o
Koperundevi M
344| 1098/25 1 D Viswanathapura| 1819/23 4-5-(
2IOd 6B af)o m P M Samy Colony|
Rathinapuri Tamiln
adu
)60 120BYEN@LOQ O Rani M
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345| 1099/25 |[af)o Krishna Nivas 762/72 | 3-64-
BIod O af)o Agali
af) oo=glaf Krishnaswamy M Kr
346| 1184/25 ishna Nivas 524/71 4-5-C
COEM B MO 22O Agali
ag) ©o=Zlal
Biju Varghese Thek
347| 1185/25 o ] 524/71 4-5-C
GOEM)S M@0 uvilayil Agali
af) ooglal Thulasimani G
348( 1186/25 First Street Adasapp| 524/71 4-5-C
@O6M] &> (TU@CSQ'] aalaiyam Tamilnadu
af) ooSlarl Koperundevi M
349| 1187/25 1 D Viswanathapura| 1819/23 | 4-5-C
GOeM)d TVO 1O m
f) ooedlal Balasubramanian
350| 1188/25 N . . 524/71 4-5-C
BOEM) &> (TU@CSQ'](ZSTZD Balu Nivas Agali
ag) @Al Vinod Kumar
GOeM)d VO =G0
ur
af) oolal
Hariprasad K
352| 1190/25 762/72 4-5-C
GO6M) > W@é%flmu Kunnath Parasseri
ag) ©olal Vijayan
353( 1191/25 3/10 Chelluparambil| 524/58 4-5-C
GOeM)d TVO Y=o
Mattathukkad
ag) ©o=Zlal Rani M
354| 1192/25 Krishna Nivas 762/72 | 3-64-
COEM B M@ 22O Agali
) ogdlal Azarudeen K
355( 1193/25 63/1 GM Nagar Ukk| 1819/23 4-5-C
GOeM)d TVO=]ETD _
adam Tamilnadu
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of) ooxglal Shahjahan S
356 | 1194/25 21 BL hi 1819/23 4-5-(
GOEM) V)= OTEY Bharathi Nagar
Kuniyamuthur Tami
ag) ©oglal Ravi R
357 | 1195/25 Vishnu Nivas 524/60 4-5-(
GoeM)d VO =]ETD Agali
ag) ©o=Zlal Shameel S
358| 1196/25 No 47 Rose Guarde| 1819/23 4-5-C
GO6IM & GU(G)(SQ'](UTG) n Annex South Ukk
ag) ©o=Zlal
Arun G
359| 1197/25 524/60 4-5-C
ag) ©o=glal
Waseem Ahmed
360| 1198/25 43 Sathyanarayanan| 1819/23 4-5-C
GO6IM) & m@ég'](cm) Nagar 11th Street T
amilnadu
ooglal
o4) Selvaraj
361| 1199/25 1/804 Thekkumukki| 762/72 | 2-83-2
GOeM)d MVO=]ETD
yur Kottathara
ag) ©o=glal
Murali M V Mootha
362| 1200/25 762/72 4-5-(
CS(OGTT)A(QJ (m@éa']mu ntara Edathara
af) oo=lal
Tanzil S
363| 1201/25 No 2 Rose Guarden| 1819/23 | 4-5-(
GO6IM) & (TU@CS‘Q'](ZSTZD Annex South Ukkad
am Tamilnadu
af) oo=lal
Ramadas K B
364| 1202/25 404/3 1-74-:
BOEM)B MV Kunnath Madu
ag) ©o=Zlal
Safic Ali M
365| 1203/25 No 2 Rose Guarden| 1819/23 | 4-5-(
GOeM)d VOO
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AIR 1973 KERALA 149 (V 60 C 52)

FULL BENCH

T.S. KRISHNAMOORTHY IYER
K. SADASIVAN  AND
N. D. P. NAMBOODIRIPAD, JJ.

S. Sankarappa Gounder, Appellant
K.C. Gopalan and others. Respondents

A.S. Nos 69, 113,164,169 and 394 of 1967 and A.S. No. 20 and 206 of
1968
Dated 6-12-1972

Index Note:-- (A) Hindu succession Act (1956) S,7 (3) (as amended by Kerala
Act 28 of 1958) Applicability.

Brief Note: -- (A) It cannot be said that Section 7 (3) can apply to those sthanams
where all the members of the family whether male or female are entitled to become
sthanees and that it cannot apply to a case where among the members of a family either
the male or female member has got the exclusive right to become sthanees. If the section
is so construed almost all the sthanams in existence in Malabar will fall outside the
operation of the Act itself will be defeated. Section 7 (3) deals with sthanam properties
and provides for their devolution among the members of the family of the sthanamdar and
his personal heirs. | view of the customary law in Malabar whereby it is open to a female
member of a family to become a sthanee. It was felt that Section 7 (3) was incomplete in
the matter of providing for devolution of all sthanam properties. It was this reason that
prompted the amendment of Section 7 (3) by Kerala Act 28 of 1958

(Para 20)

Index Note:-- (B) Hindu succession Act (1956), S.7 (3) (as amended by Kerala Act 28 of 1958
--Scope.

Brief Note:-- (B) the fiction of a notional partition in Section 7 (3) is only for
ascertainment of the per capita share which the members of the family and the personal
heirs of the sthanamdar will be entitled to. It there fore cannot be said that Section 7 (3)
only provides for the devolution of those properties of the sthanam, which the sthanamdar
has immediately before his death. AIR 1971 SC 2392 and AIR 1967 Ker 210 (FB) and
AIR 1971 SC 2513, Rel. on. (Para 21)

Index Note:-- (C) Hindu succession Act (1956), S.7 (3) (.as amended by Kerala Act 28
of 1958-Expression” sthanam property held by him”- Construction of.

Brief Note :-- (C) It cannot be said that when a property is alienated or leased by
a sthanaee in excess of his powers such property held by sthanamdar and that property
falls outside the scope and ambit of Section 7 (3). The reason is that it is not necessary



that because the words “held by him” in Sec 7 (3) the sthanee should have actual control
over the sthanam properties at the time when the devolution opens. Those words do not
indicate that the ascertainment of the sthanam properties has to be just before the death
of the sthanamdar. The scope of Section 7 (3) is not to validate prudent transactions of
sthanam properties by a sthani. The improper alienation will not divest the sthanam or the
successor sthanees of their right over the sthanam property. AIR 1967 SC 1786,
Distinguished. (Paras 22, 23, 24)

Index Note:-- (D) Hindu succession Act (1956), S.7 (3) Explanation 2 ( as introduced by
by Kerala Act 28 of 1958) Scope of.

Brief Note :-- (D) Explanation 2 of Section 7 (3) has nothing to do with the rights
of the statutory heirs to get rid of unauthorised alienations of imprudent leases executed
by a sthani in respect of a sthanam property when he was the sthanam holder. It deals
with the right of the successors to evict tenants who are holding the sthanam properties
under the sthani. If on the basis of a prudent lease granted by a sthani during his lifetime
on account of any statute legislation the lessor sthani was prevented from recovering
possession of the property from the tenant, the disability may be there in the case of the
statutory heirs also. (Para 26)

Index Note:-- (E) Marumakkatthayam Law — Alienation by sthani of immovable
property — Binding nature. (Page No:150)

Brief Note :-- (E) In order to uphold an alienation by a sthani of immovable
property belonging to the sthanam there must be legal necessity or benefit of the sthanam,
the alienation cannot be held to be binding on the sthanam or the successors of the
sthanam property. AIR 1960 SC 1080. Followed. (Para 28)

Index Note:-- (F) Hindu succession Act (1956), S.7 (3) (as amended byKerala Act 28 of
1958) — Lease by sthani in office normally terminates with his life.

Brief Note :-- (F) A person cannot confer a better title on another in respect of
immovable property than what he himself possesses. Normally therefore, a lease
executed by the sthani in office must terminate with his life and it cannot be binding on the
successor sthani. (Para 30)

Where a sthani in office leased out sthanam property for a long term (24 years)
and there was near relationship between the lessor and the lessee it was held that the
lease had not been granted in exercise of prudent act of management by the sthani and
the lease was not binding on the sthanam or the heirs under Section 7 (3) after the death
of the lessor sthani.

Index Note:-- (G) Kerala Compensation for Tenants improvements Act (29) of 1958) S. 4
— Improvements made by lessee—claim as to —nonpayment — of
Court fee whether can justify disallowance.



Brief Note :-- (G) The Court should not be so technical as to disallow the claim
for improvements advanced by the lessee on the mere ground of non-payment of court-
fee, if otherwise, his claim can be sustained under law. (Para 33,34)

Index Note:-- (H) Hindu Law — Partition — Suit by a co-sharer — Defendant co-sharer can
claim his share in the same suit.

Brief Note :-- (H) In a suit for partition by a co-sharer, every sharer-defendant is
in the position of a plaintiff. It is open to such a defendant sharer to claim his share in the
suit without bringing a separate suit for partition of his share. In such circumstances, if a
defendant sharer in his written statement has avoided an alienation impugned by the
plaintiff, relief cannot be disallowed to that defendant for a share free of the alienation.
AIR 1940 Mad 236 Dissented from. (Para 35)

Index Note:-- (I) Hindu succession Act (1956), S.7 (3) (as amended by Kerala Act 28 of
1958) — School belonging to sthanam — Death of sthani — Effect.

Brief Note :-- (I) If it is shown that a School building belonged to a sthanam the
society constituted by sthani in office can have legal status of only his agent for conducting
the school and with the death of the sthani there would be a termination of that agency
and the conduct of the school will revert back to the statutory heirs of the sthani under
Section 7 (3) (Para 39)

Index Note:-- (J) Civil P. C. O. 41.R. 33 — Scope

Brief Note :-- (J) If a finding is set aside on the ground common to the appellant
as well as to the non-appealing parties, the benefit of the decision is available to all. AIR
1965 SC 1874. Followed (Para 43)

Cases referred: Chronological Paras

AIR 1971 SC 2392 == 1971-2 SCC909

M.K.Balakrishna Menon V Asstt. Controller 21
AIR 1971 SC 2513 == 1971 Ker LT 852 == 1971 Tax LR 1764

Inspecting Asstt. Commr. of Agricultural Income-tax

V. Ramunni Panicker. 21
AIR 1967 SC 1786 == (1967) 3 SCR 454, Mangal Singh V. Rattno. 25
AIR 1967 Ker 210 == (1967) Ker LT 148 (FB) Asst. Controller

of Estate Duty cum Income-tax Officer Ernakulam V.

Balakrishna Menon 21
AIR 1965 SC 1874 ==(1965) 3 SCR 550, Nirmala Bala V.

Balai Chand 43
AIR 1960 SC 1080 == 1960 3 SCR 887 Kochunni V.

State of Madras & Kerala 4,28
AIR 1940 Mad 236 == 1939 Mad WN 1073

Veerabhadrayya V. Seethamma 35

K. Prabhakaran for Appellant.



KRISHNAMOORTHY IYER, J. :--

These appeals arise out of O.S. 65 of 1956 on the file of the Subordinate
Judge’s Court, Ottapalam. The Plaintiff, who filed the suit on 22-12-1956 was
transposed as the 52" defendant and the 18" defendant was transposed as the
plaintiff by the order dated 8-6-1965 passed in I.A. 447 of 1965.

2. The suit as originally instituted, was for partition, and separate
possession of the plaintiff's share in plaint B to F schedule items based on the
Madras Marumakkathayam (Removal of Doubts) Act (Act 32 of 1955). The plaintiff
and defendants 1 to 31 are members of Kunnathat Madambil Swaroopam known
as Mannarghat Nair Veedu. It is an ancient chieftain family. There are two
Sthanams attached to that family which are held by the two senior-most male
members of the family and known as Mooppil Sthanam and Elaya Sthanam, the
incumbents being known as Moopil Nayar or Valiya Nayar and Elaya Nair. There
are properties attached to the two (Page No0.151) sthanams.. The senior-most
female member of the family is called Amma Nethiar who used to manage the
properties of the tarwad. It is admitted that the members of the family are governed
by the Madras Marumakkathayam Act, 1932 and the Madras Marumakkathayam
(Removal of Doubts) Act of 1955 (Madras Act of 32 of 1955). The properties
belonging to the tarwad of the parties have been partitioned in O.S. 51 of 1944 on
the file of Sub-Court Ottapalam. The plaint B schedule consists of immovable
properties attached to the Mooppil Sthanam. The movables belonging to Mooppil
Sthanam are comprised in plaint D schedule. The amounts lying to the credit of
Mooppil Sthanam in the Land acquisition proceedings pending in the Sub-Court
Palghat are comprised in the Plaint F Schedule. The holder of the Mooppll
Sthanam on the date of institution of the suit was the first defendant.

3. C Schedule immovable properties are attached to the Elaya
Sthanam and the movables belonging to the Elaya Sthanam are shown in E
schedule. The Elaya Sthanee on the date of suit is the second defendant.

4. Under the Madras Marumakkathayam (Removal of Doubts) Act, 32
of 1955 every sthanam possessing one or other of the three characteristics
mentioned therein shall be deemed and shall be deemed always to have been the
properties belonging to the tarwad. The suit when it was filed in 1956 was based
on the provisions of the Madras Act 32 of 1955. The validity of the Madras 32 of
1955 was challenged before the Supreme Court in Kochunni V. States of Madras
& Kerala. AIR 1960 SC 1080 and the Supreme Court declared that the Madras Act
32 of 1955 is void and ultra vires the Constitution. The decision of the Supreme
Court was rendered on 4" May, 1960. In view of that decision, the claim of the
plaintiff based on Madras Act 32 of 1955 could not have been legally sustained.

5. The first defendant who was the Moopil sthanee died on 3-1-1060.
The plaintiff then filed I.A. 163 of 1960 for Plaint B, D and F schedule properties
attached to the Moopil Sthanam under Section 7(3) of the Hindu Succession Act,



1956. The prayer for amendment was allowed by the trial court and that order was
confirmed in revision by this Court. As a result of the amendment C and E
schedule items in the plaint which were properties attached to the Elaya Sthanam
were deleted from the plaint. Thus the suit confined itself to a partition of the
properties which were attached to the Valiya Sthanam. The personal heirs of the
first defendant who are his wife and children were impleaded as defendants 31, 32
and 44 to 47. The D schedule in the plaint was also amended as D1 schedule
comprising the movable properties belonging to the Moopil Sthanam.

6. The first defendant when he was the Moopil sthanee had executed
leases; mortgages etc., in respect of the private forests attached to the sthanam
and also executed licences for cutting and removing trees from private forest
belonging to the sthanam. These documents are referred to in paragraph 11 of
the plaint. The plaintiffs case is that these documents are not binding on the
Mooppil sthanam and the plaint B schedule properties have to be partitioned free
of those claims.

7. The learned Subordinate Judge upheld the plea of the plaintiff and
passed a preliminary decree and judgment for partition of the properties in the
plaint B, D1 and F schedule, item 80 in the D schedule is an elephant and house
mentioned in the additional written statement jointly filed by defendants 9 to 18, 29
and 30 into 33 shares and for allotment of one share each to 17, 19 to 30, 48, 49,
52 and the share of the first defendant to defendants 31, 32 and 44 to 46 free from
the rights under the documents mentioned in paragraph 11 of the plaint.

8. The appeals have been filed against the preliminary judgment and
decree of the Court below.

9. A.S. 169 of 1967 is by the plaintiffs; A.S. 164 of 1967 is by the
second defendant and A.S. 394 of 1967 is by defendants 31, 32, 45 and 46;
A.S.113 of 1967 is by 35" defendant A.S. 20 of 1968 is by the 43" defendant;
and A.S. 69 of 1967 is by the 51° defendant.

10.  The learned Judge has found that the lease in favour of the 33
defendant (which document has not been produced in the case) Ext. A-91 lease
dt. 29-8-53 in favour of the 34" defendant, leases in favour of defendants 37 and
38 to 42 (which documents also have not been produced in the case) granted by
the first defendant are not binding on the sthanam properties. These defendants
have not objected to that portion of the decree against them which has now
become final.

11. The learned Judge has also found that the licence for cutting trees
granted by the first defendant to the 38" defendant in respect of 2000 acres in
Attappadi Malavaram is within the competence of the sthanee and cannot be set
aside. Since the period of the licence has expired the learned Judge has directed



a partition of the property free from the rights created by this licence. This part
(152) of the decree is not also challenged before us.

12.  Though the 34" defendant has assigned his right under Ext.A91 for
a part of the property therein viz., 100 acres to 35" defendant by Ext. B 152 dated
29-8-1960 based on a contract of purchase dated 23-12-1956, the 35™ defendant
has not sought to uphold the validity of Ext.A91 in A.S. 113 of 1967 which the 35"
defendant has filed.

13. Thus the validity of Exts. A 88, B 28, A11, B 36, A 24, B 149, B
170 and A 9 alone are challenged in A.S. Nos. 69, 113, 394 of 1967 and A.S.20
of 1968. Of these documents Ext. A9 is a mortgage with possession and Ext. A
24 is a licence granted for the cutting of trees from private forests belonging to the
Mooppil Sthanam. The other documents are leases granted by the first defendant
in respect of private forests attached to the Mooppil sthanam for a term very much
in excess of 12 years.

14. Ext. A 88 dated 12-4-1950 is the lease deed executed by the first
defendant for 800 acres of private forests attached to the Mooppil sthanam. The
37" defendant was on the relevant date the Karyasthan of the Mooppil sthanam.
Ext. A-19 dated 23-6-1954 is the notice issued by the 31% defendant, the wife of
the first defendant to the 37" defendant demanding a transfer of the property
comprised in Ext. A-88 on the ground that Ext. A88 is benami for her. The 37"
defendant subsequently assigned his rights in Ext. A 88 to the 31° defendant by
Ext. B-167 dated 20-10-1956. In respect of 600 acres out of 800 acres in Ext. A-
88, the 31°% defendant assigned her right to the 51 defendant by Ext. B 164 on
24-9-1962 after filing of the suit.

15. Ext. B-28 dated 23-7-1950 is the lease to defendants 32, 42, 44
and 45 who are children of the first defendant in respect of 2000 acres of
private forests in Attappadi Malavaram. Exhibit A-11 dated 15-6-1951 is a lease
to 315 defendant in respect of 600 acres of private forests. Ext B-36 dated 5-5-
1956 is a mining lease to the 32" defendant, a son of the first defendant. It was
agreed before us that in pursuance to Ext. B-36, no mining operations were done
in the property comprised therein and that the 32" defendant is not claiming any
rights over the property comprised in Ext. B-36. In view of this submission, it is
not necessary to go into the validity of Ext. B-36.

16. Ext. A-9 dated 2-4-1954 is a possessory mortgage by the 1%
defendant in respect of properties outstanding with the tenants from the sthanam.
Ext. A 24 dated 30-5-1955 is a licence granted by the first defendant to the 32"
defendant, his son for cutting and removing trees from 20,000 acres of private
forests for a period of 10 years. Ext. B-26 dated 24-6-1955 is a licence granted by
32" to 35" defendant for cutting trees from 2,000 acres out of 20,000 acres
comprised in Ext. A-24. During the pendency of the suit, the period of licence had
expired. The Court below granted a decree for recovery of possession of the



property from the licensees on the basis that the licensees are in possession.
There is no objection to this part of the decree of the learned Judge.

17. In A.S. 394 of 1967, we are, therefore, concerned with the validity
of Exts. A-88, B-28, A-11 and A-9. A part of the property comprised in Ext. A
28 is conveyed to the 515 defendant by Ext. B-164. The appeal by 515t
defendant is A.S.69/1967.

18. A.S. 113 of 1967 is by the 35" defendant and the subject matter of
that appeal is Ext. B-149 dated 24-6-1956 in respect of 2001 acres of private
forests.

19. Defendants 31, 32, 35, 43, 45, 46 & 51 apart from supporting the
validity of the transactions in their favour, had a common contention based on S.7
(3) of the Hindu Succession Act 1956 as amended by Section 27 of the Kerala
Sthanam properties (Assumption of Temporary Management and Control) and
Hindu Succession (Amendment) Act 1958 (Act 28 of 1958). Before adverting to
the said contention, it will be advantageous to extract Section 7 (3) of the Hindu
Succession Act and also the said provision as amended by the Kerala Act 28 of
1958 in its application to the State of Kerala. Section 7 (3) of the Hindu Succession
Act reads:

“Notwithstanding anything contained in sub-section (1), when a sthanamdar
dies after the commencement of this Act, the sthanam property held by him shall
devolve upon the members of the family to which the sthanamdar belonged and
the heirs of the sthanamdar as if the sthanam property has been divided per capita
immediately before the death of the sthanamdar among himself and all the
members of his family then living and the shares falling to the members of his
family and the heirs of the sthanamdar shall be held by them as their separate

property.

Explanation: For the purpose of this sub-section, the family of a sthanamdar
shall include every branch of that family whether divided or undivided, the male
members of which would have been entitled by any custom or usage to succeed
to the position (153) of the sthanamdar if this Act had not been passed.

Explanation Il: The devolution of sthanam properties under this sub-section
(3) and their division among the members of the family and heirs shall not be
deemed to have conferred upon them in respect of immovable properties any
higher rights than the sthanamdar regarding eviction or otherwise as against
tenants who were holding such properties under the sthani.”

The amendment of Section 7(3) of the Hindu Succession Act in its
application to the State of Kerala, was necessitated to provide for the devolution
of properties attached to a sthanam in respect of which by the customary law of



Malabar females are entitled to succeed as sthanis and also to bring within the
ambit of legislation the Mappila Marumakkathayam tarwads.

20. The submission on behalf of the appellants claiming under the
documents executed by the first defendant was threefold. The first was that
Section 7 (3) of the Hindu Succession Act as amended by the Kerala Act, can
apply only to those sthanams where all the members, of the family whether male
or female are entitled to become sthanees. The provision now in force, itis argued,
cannot apply to a case where among the members of a family either male or female
member has got the exclusive right to become sthanees. In our view there is little
substance in this contention. Section 7 (3) deals with sthanam properties and
provides for their devolution among the members of the family of the sthanamdar
and his personal heirs. In view of the customary law in Malabar whereby it is open
to a female member of a family to become a sthanee it was felt that Section 7 (3)
of the Hindu Succession Act was incomplete in the matter of providing for
devolution of all the sthanam properties. It was this reason that prompted the
amendment of Section 7 (3) of the Hindu Succession Act by Kerala Act 28 of 1958.
If the plea advanced on behalf of the appellant is accepted almost all the sthanoms
in existence in Malabar will fall outside the operation of Section 7 (3) of the Hindu
Succession Act as amended in its application to the State of Kerala and thereby
the purpose of the Act itself will be defeated. We therefore, feel no hesitation to
repel this ground.

21. The Second submission was that in view of the legal fiction
embodied in Section 7 (3) only those sthanam properties held by the sthanaee
immediately before his death are liable to be divided. It was argued that, according
to the said provision, a notional partition has taken place among the sthanamdar
and other members of his family in respect of the then existing properties alone
and if so, the parties can get only a share subject to all alienations or leases
granted by the sthanamdar prior to the date of the notional partition. The fiction of
notional partition in Section 7 (3) of the Hindu Succession Act is only for the
ascertainment of the per capita share which the members of the family and the
personal heirs of the sthanamdar will be entitled to. In interpreting the Section 7
(3) of the Hindu Succession Act, a Full Bench of this Court in Asst. Controller V.
Balakrishna Menon, 1967 Ker LT 148 == (AIR 1967 Ker 210 (FB) observed at page
154:

“The first portion of sub-section (3) of Section 7 clearly shows that
what passes on the death of a sthanamdar is the whole of the sthanam
property held by him. It says:

‘When a sthanamdar dies after the commencement of this Act, the
sthanam property held by him shall devolve upon the members of the family
to which the sthanamdar belonged and the heirs of the sthanamdar.’




The second portion of that sub-section has nothing to do with the extent of
the property that passes on the death of a sthanamdar. It only deals with the
distribution of that property, the distribution directed being ‘as if the sthanam
property had been divided per capita immediately before the death of the
sthanamdar among himself and all the members of his family then living.” The
device of the “as if’ should be confined to the purpose for which it was intended.”

The above decision was confirmed in appeal by the Supreme Court in
decision reported in M.K. Balakrishna Menon V. Asst. Controller, 1971 (2) SCC
909 == AIR 1971 SC 2392) where their Lordships held that the statutory fiction
embodied in Section 7 (3) of the Hindu Succession Act, 1956 should be confined
for the purpose of choosing the heirs and it cannot be extended further. In
inspecting Asst. Commissioner of Agriculture Income-tax V. Ramunni Panicker,
1971 Ker. LT 852 == AIR 1971 SC 2513) their Lordships of the Supreme Court
following the decision in 1091 (2) SCC 909 == (AIR 1971 SC 2392) observed at
page 855:

“Section 7 (3) of the Hindu Succession Act embodies a fiction. The purpose
of that fiction was to gradually abolish the sthanams and to provide for devolution
of the sthanam properties on the members of sthanam tarwad except as regards
one per capita share which the personal heirs of the sthanamdar (154) are to inherit
as the heirs of the sthanamdar.”

In view of these decisions, we cannot accept the contention that S.7 (3) only
provides for the devolution of those properties of the sthanam which the
sthanamdar had immediately before this death.

22. The next submission was based on the words “sthanam property
held by him”, in Section 7(3) of the Hindu Succession Act. It was argued that when
a property is alienated or leased by a sthanee even in excess of his powers such
property held by sthanamdar and that property falls outside the scope and ambit
of Section 7 (3) of the Hindu Succession Act. We cannot agree, as in our view it
is not necessary that because of the words “held by him” in Section 7 (3) of the
Hindu Succession Act the sthanee should have actual control over the sthanam
properties at the time when the devolution based on Section 7 (3) of the Hindu
Succession Act opens.

23.  The plea of the counsel for the appellant that the words “sthanam
property held by him” in Section 7 (3) include only those sthanam properties which
are in the actual or constructive possession of the sthani or at least those which
can be dealt with by him cannot be accepted. Those words do not indicate that
the ascertainment of the sthanam properties has to be just before the death of the
sthanamdar. The scope of Section 7 (3) of the Hindu Succession Act is not to
validate all the unauthorised alienations or imprudent transactions of sthanam
properties by a sthani. The effect of accepting the submission of the appellant is
to give a charter to the sthanis in office on the date of the Hindu Succession Act to
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unlawfully deal with the sthanam properties and thereby deprive the statutory heirs
of the legitimate shares therein. We do not think that is the intention of the
legislature when it used the words “sthanam property held by him” in the section.
The word “held” only connotes the existence of a legal title in the properties of the
sthanam and nothing more.

24. The estate taken by a sthani in the sthanam property is not
absolute. He has no unlimited power of alienation of the sthanam property,
though he is entitled absolutely to the income accruing therefrom during his
life-time. But it has been judicially recognised that he has however the power of
charging the sthanam property or alienating the same when it is necessary or
beneficial to the sthanam. The fact that by an unauthorised alienation, the
alienating sthani becomes incapable of derogating from his grant by applying the
principle of estoppels does not mean the extinguishment of the right of the sthanam
over the sthanam property. The disability of the alienating sthani to get back the
property overlooking the alienation is because of the operation of the principle of
estoppels, which cannot apply to the statutory heirs under section 7 (3) of the Hindu
Succession Act as they do not claim through the sthani. So long as the right of the
sthanam property is not extinguished by an unauthorised alienation the said
property continues to be sthanam property held by the sthani within the meaning
of Section 7 (3) of the Hindu Succession Act. The improper alienation will not
divest the sthanam or the successor sthanees of their right over the sthanam
property. This principle can be well brought out by a simple illustration. Suppose
a sthani alienates only his rights of enjoyment over the sthanam property during
his lifetime after Hindu Succession Act came into existence. It will not be possible
then to contend because the sthani is not in possession of the property held by
him within the meaning of Section 7(3) of Hindu Succession Act. The very fact
that he has alienated only his life-interest shows that after his death, the
property comes back to the sthanam to be enjoyed by the successor sthani.

25.  The attempt of learned counsel for the appellants in A.S. 394 of 1967
to interpret the words “sthanam property held by him” in Section 7 (3) of the Hindu
Succession Act in the light of the decision of Mangal Singh V. Rattno. AIR 1967
SC 1786, cannot stand scrutiny. That was a case which interpreted Section 14 (1)
of the Hindu Succession Act, the wording of which is entirely different from that of
Section 7(3) of the Act.

26. It was then contended relying on the Explanation Il to Section 7 (3)
introduced by Act. 28 of 1958 in its application to the State of Kerala that the
statutory heirs under Section 7 (3) of the Hindu Succession Act cannot have any
higher rights in the property than what the sthanamdar had at the time of his death
and if at the time of the death the sthanamdar had no right to get rid of his own
alienations and recover possession of the property, the statutory heirs under
Section 7 (3) cannot exercise that right. We do not think that this submission is
justified by the wordings of Explanation Il to Section 7 (3) of the Act. The said
Explanation reads:
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“The devolution of sthanam properties under this sub-section (3) and their
divi-(155)sion among the members of the family and heirs shall not be deemed to
have conferred upon them in respect of immovable properties any higher rights
than the sthanamdar regarding eviction or otherwise as against tenants who were
holding such properties under the sthani.”

The ambit of the above Explanation is not so wide as it is attempted to be construed
by the counsel for the appellant. It deals with the right of the successor to evict
tenants who are holding the sthanam properties under the sthani. If on the basis
of a prudent lease granted by a sthani during his lifetime on account of any statute
legislation the lessor sthani was prevented from recovering possession of the
property from the tenant, the disability may be there in the case of the statutory
heirs also. It is not necessary to express a final opinion on that aspect for the
purpose of this case. Suffice it to say that Explanation Il of Section 7 (3) of the
Hindu Succession Act has nothing to do with the rights of the statutory heirs to get
rid of unauthorised alienations or imprudent leases executed by a sthani in respect
of a sthanam property when he was the sthanam holder. We there fore, repel all
the contentions based on Section 7 (3) of the Hindu Succession Act.

27. We shall now take up the validity of Ext. A-9 mortgage with
possession and also the leases Exts. A-88, B-28, A-11, B-149 and Ext. B-170.
Before considering the validity of these documents, it is necessary to note the
financial position of the sthanam at about the time when these documents were
executed. [t is brought out in evidence that the sthanam possessed of more
than a lakh and odd acres of forest lands besides other properties which
yielded an annual income of 16000 parahs of paddy and Rs.60,000/- every
year. Ext. A-48 is the partition deed in the 31 defendant’s tarwad in which she
has been allotted only a sum of Rs.500/- in cash. This shows that the 31%
defendant was not possessed of any immovable properties of her own.

28. Now we shall take up Exhibit A-9, the usufructuary mortgage with
possession dated 8-7-1954 in favour of 315 defendant, the wife of the first
defendant for Rs.18, 000/- in respect of certain properties, which are outstanding
with tenants on the date of Ext. A-9. The rent due from the tenants for the
properties comprised in Ext. A-9 was 1955 parahs of paddy. The 31 defendant
has been directed to collect these amounts and appropriate 1260 - 16 nazhi parahs
towards interest on the sum of Rs.18, 000/-. She is also directed to pay Rs.360/-
by way of revenue of the property every year for which she has been directed to
appropriate 300 parahs of paddy. The purappad payable under Ext. A-9 to the first
defendant is 395 parahs of paddy per annum. Exts. A 27 and A -34 are account
books of the sthanam for years 1-4-52 to 31-3-1953 and 1-4-1953 to 31-3-1954
produced to show that there has been substantial balance standing to the credit of
the sthanam at the end of these years and to prove that there was no necessity to
borrow any amount for the benefit of the estate by charging the corpus of the
sthanam property. It is not necessary for considering the validity of Ext. A-9 to
examine the question whether there was any surplus remaining with the sthanam
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on the basis of Exts. A-27 and A-34. It is significant that the necessity for the
borrowing is not mentioned in A-9. It was also not proved by any evidence as to
the necessity for the borrowing under Exts. A-9. The interest for the amount due
under Ext. A-9 as the terms of the documents will come to about 30 to 35 % per
annum. There is also no evidence to prove the source from which the 31°%
defendant could have made up the amount mentioned in Ext. A-9. There was an
attempt to prove that this amount was advanced by 315 defendant from sthanam
on the basis of promissory notes executed by her. But in the absence of any
evidence to show that the 315 defendant had any independent source of money
and also because of the absence of any case that any income from the sthanam
property had been gifted to the 315 defendant by the 1% defendant, we need not
examine the question whether any consideration was really paid under Ext. A-9.
Assuming that Ext. A-9 is supported by consideration, it is necessary that benefit
to the estate has to be proved. The law is well settled in view of the decision of the
Supreme Court in AIR 1960 SC 1080, that to uphold an alienation by a sthani of
immovable property belonging to the sthanam, there should be legal necessity or
benefit to the estate. In AIR 1960 SC 1080, Subha Rao, J speaking for the Court
has observed at page 1102 thus:

“ The legal position of a sthanee is equated to that of a Hindu widow in that
he represents the estate for the time being and he can alienate the properties for
the necessity or for the benefit of the estate. Unlike a Hindu widow, the successor
to a sthanee is always a life-estate holder.”

The burden to prove that Ext. A-9 is for necessity binding on the sthanam or for
the benefit of the sthanam is on the 31% defendant. We have to say that the
evidence to prove benefit or necessity to the sthanam is absolutely wanting in this
(156) case. We therefore agree with the learned judge in holding that Ext. A-
9 is not binding on the sthanam or the successors of the sthanam property.

29.  Out of the leases that are questioned in this case Ext. A-88 and A-
11 are in favour of the 31% defendant while Ext. B-28 is in favour of defendants 32,
44 and 45. Aswe have already said 315 defendant is the wife of the first defendant
and defendants 32, 44 and 45 are his children. Before we consider the question
whether those lease deeds have been executed by the first defendant as a prudent
manager of sthanam property, we have to make certain general observations
which may be relevant in considering the validity of Exts. B-149 and B-170 also.

30. Itis a general principle of law that, a person cannot confer a better
title on another in respect of immovable property than what he himself possesses.
Normally, therefore, a lease executed by the sthani in office must terminate with
his life and it cannot be binding on the successor sthani. The question whether
when a lease deed is executed for a term in exercise of the right of prudent
management of the sthanam properties and before the expiry of the said term the
lessor sthanee dies whether the remaining term will be binding on the successor
sthanee need not engage our attention for the purpose of this case. Ext. A-88
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which is dated 12-4-1950 is in respect of 800 acres of private forests, Exts. A-11
which is dated 15-6-1951 is in respect of 600 acres of private forests. Ext. A-11 is
for 24 years and the purpose of the lease if for effecting plantation such as rubber,
tea, coffee, pepper and cardamom. Under Ext. A-11 there is a payment of Rupees
1200/- by way of premium. In Ext. A-88, there is a term of 24 years coupled with
an option of renewal for another term of 24 years. The document stipulates a
payment of Rs.4,000/- by way of premium. Sanction from the District Collector is
necessary for leasing private forests under the provisions of Madras Preservation
of Private Forests Act. The sanction obtained from the District Collector for the
execution of Ext. A11 and A-88 has not been produced in the case. In Ext. A-88,
there is no mention of any sanction have been obtained for granting of the lease.
But in Ext. A-11, it is stated that the necessary sanction has been taken from the
Collector for the granting of the lease. The properties described in the schedule in
Exts A-11 and A-88 comprises a very large area from out of which the properties
leased have to be ascertained after necessary survey operations. There is no
evidence to show that any such survey operation was done at the instance of the
31°% defendant and the properties mentioned in Exts. A-88 and A-11 as having
been leased have been demarcated. At about the time when these leases were
granted, the first defendant was about 75 years or 80 years old. The long term,
for which those leases have been granted coupled with the near relationship of the
parties shows that these leases have not been granted in exercise of prudent act
of management by the sthani. The periods mentioned in these documents are
so long that they are more in nature of alienation of sthanam property with
the knowledge that those properties may not be available to the successor
sthani for being enjoyed. We, therefore, agree with the learned Judge that
Exts A-88 and A-11 cannot be binding on the sthanam or the heirs under
Section 7 (3) after the death of the first defendant.

31. What we have observed in regard to Exts. A-88 and A-11 must
apply to Ext. B-28 also. We, therefore hold that Ext. B-28 also cannot bind
the statutory heirs under Section 7 (3) of the Hindu Succession Act.

32.  We shall now take up Ext. B-149 in favour of the 35" defendant and
Ext. B170 in favour of the 43™ defendant. Ext. B 149 is in respect of 2001 acres of
private forests in the Attappadi Malavaram. Ext. B 149 is dated 24-6-1956 and
Ext. B-170 is dated 24-3-1951. The schedule attached to these documents show
that the properties leased have not been identified. The responsibility is cast on
the lessees to survey these properties and then demarcate the lands leased within
a particular time mentioned in these documents. The purpose of those leases is
also to effect plantation. At the time of the execution of these documents, it is not
disputed that the first defendant was very old. But considerable stress was laid by
the counsel appearing both for defendants 35 and 43 to show that these
documents are in the ordinary course of management of sthanam properties and
some discretion has to be given to the sthani in the management of the sthanam
property and in considering the question whether these leases are prudent acts of
management, the Court should not scrutinise these transactions very closely. It
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was also pointed out that the properties covered by transactions are so
insignificant when compared to the properties which the sthanam was holding at
the relevant time. It was also submitted that the only mode of enjoying private
forests in Malabar area especially attached to sthanam is by granting permission
to cut and remove trees or by leasing those lands. We do not think that these
arguments are open to doubt.

33. But taking into account the recitals in the leases granted to the 35™
(157) defendant and 43™ defendant, it will not be possible to hold that they are
prudent acts of management. Some emphasis was laid on the fact that in the
properties comprised in the leases in favour of defendants 35 and 43 the first
defendant had already granted permission in favour of strangers to cut and remove
trees. That license was in force on the date when leases were granted to the 35™
defendant and to the 43 defendant. It was not contended before us that the
leases in Ext. B-170 will have no right to cut and remove trees from the property
comprised therein. In the case of Ext. B-149, there was a term of more than 9
more years for the license to cut and remove trees to expire. In Ext.B-149 also
after the expiry of that license the lessee therein will have the right to cut and
remove trees. Even if the granting of leases and the license to cut and remove
trees from private forests are the normal mode of enjoyment of private forests, it is
necessary for the lessees to prove that in the circumstances in which these
documents have been executed they are prudent transactions executed by the
first defendant. It is admitted that the first defendant was very old and weak.
Though there was an attempt to show that the first defendant on the relevant date
was of unsound mind, the learned Judge has not accepted that case. We also
agree that evidence is wanting in this case to show that the first defendant was of
unsound mind on the relevant date. But that does not mean that these transactions
are valid. The first defendant was old, bald and infirm and surrounded by
defendants 31, 32 and 42 to 46 who have taken advantage to get leases. The
burden is heavy on defendants 35 and 43 to show especially because of the long
term for which these leases have been granted that they are prudent acts of
management. The submission on behalf of the defendant 35 and 43 was that
when the purpose of the lease was to effect plantation upon the property, normally
there should be such long terms. But the condition in these leases is that after the
expiry of these 48 years improvements will have to be paid to the lessee before
the properties are surrendered. There is no evidence in this case to show that
whether the first defendant was on the relevant date apprised of the quantum of
improvements which the sthanam has to pay for taking back the property. In view
of the large extent of property in which the lessees have been given permission to
effect improvements will be enormous with the result that the successors of the
first defendant will be effectively deprived of getting back the property as it is not
pointed out that the sthanam will be in such financial position to redeem these
properties. The clause in the lease deed is only to the effect that if the property is
abandoned by the lessees, no value of improvements need be paid. There is no
recital in Ext. B-149 that after the expiry of the term therein, the lessees will not
be entitled to any value of improvements if there is a demand by the lessor for
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surrender of possession of the property. The learned Judge has found that neither
the 35" defendant nor 43 defendant has conformed to the recitals in the
respective lease deeds regarding the survey and identification of the properties
leased under Exts. B-149 and B-170. The 35" defendant has produced Ext. B 153.
the survey plan alleged to have been signed by the first defendant and handed
over to 35" defendant. In our view it is not necessary to enter a finding as to the
genuineness of Ext. B-153 as we have already expressed the view that Ext. B 149
Is not binding on the sthanam and the plaintiff and other heirs in this case. Though
it is not possible to hold that the first defendant has accepted the location of the
property, in Exts. B149 and B-170, there is considerable evidence to prove that
both the 35" defendant and 43™ defendant have surveyed the properties within
the boundaries mentioned in the respective documents and have taken possession
of the portions of the same and effected improvements in some portions. P.W.1
in his evidence has admitted that the officers of 35" defendant had been to the
property and conducted survey operations. D.W.4, 43 defendant has also stated
that he is in possession of the properties comprised in Ext. B-170. Ext. A-110 is
the administration report for the year 1956 to 1957 of the 35" defendant. There is
a short paragraph in page 15 of Ext. A110 to the effect that the survey operations
for the purpose of identifying the 2001 acres in Ext. B-149 have been almost
completed. Probably, even though the plan has not been accepted by the first
defendant, the fact remains the same even during the year 1956-57. Similar is the
position regarding 43 defendant. In view of this, it was argued that these
defendants have effected considerable improvements in the property the value of
which they are entitled to get. In case they are liable to be evicted. The learned
Judge has disallowed the claim for improvements advanced by defendants 35 and
43 both on the basis of Section 51 of the Transfer of Property Act and under Act
29 of 1958. No doubt, in the appeal filed by defendants 35 and 43 though this
finding of learned Judge has been objected to, the claim of value of im-(158)
provements had not been valued and court-fee paid. But we do not think
that we should be so technical as to disallow the claim for improvements
advanced by these defendants on the mere ground of non-payment of court-
fee if otherwise, their claim can be sustained under law.

34. Section 2 (d) of Act 29 of 1958 defines “tenant.” Section 4 of the Act
provides that every tenant shall on eviction be entitled to compensation for
improvements which were made by him or his predecessor-in-interest. Section
2(d) (i) includes a person who, as lessee, sub-lessee, mortgagee or sub-
mortgagee or in good faith believing himself to be lessee, sub-lessee, mortgagee,
or sub-mortgagee of land, is in possession thereof and clause (iii) includes a
person who comes into possession of land belonging to another person and makes
improvements there on in the bona fide belief that he is entitled to make such
improvements. The first defendant cannot during his lifetime recover possession
of the properties comprised in the lease deeds in view of the term. Even if he is
entitled to recover possession of those properties, he is answerable to the lessees
for improvements effected by them. In view of these circumstances, we can safely
conclude that the improvements were made by the defendants 35 and 43 in the
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bona fide belief that they were entitled to make such improvements in the
properties comprised in Exts. B-149 and B-170. If so, they are entitled to be paid
the value of improvements under Section 4 of Act 29 of 1958 at the time of eviction.
But the leases in favour of these defendants were granted subject to the licenses
for cutting and removal of trees. If for the purpose of effecting plantations after the
expiry of these licenses, the lessees have cut and removed the trees from the
properties they are liable to the sharers to account for such trees and the net value
from those trees received both by defendants 35 and 43 will have to be finally
adjusted in their claim for improvements in the properties. We, therefore, hold
that defendants 35 and 43 are entitled to _claim _value of improvements
effected to claim value of improvements effected in the property subject to
adjustments after rendition of accounts as stated above. This enquiry will be
conducted in the execution proceedings after passing of the final decree.

35. Counsel for the appellant in A.S.113 of 1967 next contended that in
the suit which is for partition and recovery of the plaintiff's share, the impugned
alienation and the leases can be set aside only in respect of 1/31 share belonging
to the plaintiff and the decree for partition and the allotment of the shares to the
defendants free from these documents cannot be sustained and in support of this
proposition, relied on Veerabhadrayya V. Seethamma, AIR 1940 Mad 236. The
right of a co-tenant or co-sharer to recover possession of the co-ownership
property from a stranger in adverse possession to all the co-owners was not
disputed at the Bar. On the other hand, the decision in AIR 1940 Mad 336, relied
on by the appellant’s counsel also confirms this proposition. In that decision, the
learned single Judge of Madras High Court observed at page 239:

“ Where a tenant-in-common sues to recover possession of the entire
property, it may be open to him to join other tenants in common as parties to the
suit and claim to recover joint possession on behalf of himself and the other co-
tenants. But where a tenant-in-common only sues to recover possession of his
share making the other tenants parties to the suit, the question is, will it be open
to the other co-tenants to claim and recover possession of their shares? No doubt
for the delivery of possession of one-sixth share a partition may be incidental and
for that purpose the other tenants-in-common may be proper parties to the
proceeding, the actual division to be effected being ancillary relief to be given to
the plaintiff. The suit against a stranger in adverse occupation of the property
being in substance one in ejectment he would certainly be not interested in the
claim for partition among the co-tenants. His defence against each of the tenants-
in-common may be different. Some of the tenants-in common may be adults and
some minors. It may be that the claim on the part of the adults to recover their
shares may be barred by limitation whereas the claim on behalf of the minors may
not.”

In_a suit for partition, every sharer-defendant is in the position of a plaintiff.
It is open to that sharer to claim his share on the suit without putting himself to the
trouble of bringing a separate suit for partition of his share. In such circumstances,
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if a defendant-sharer in his written statement has avoided an alienation impugned
by the plaintiff, we do not find any reason why a relief should be disallowed to that
defendant for a share free of the alienation. We find it difficult to accept the
reasoning of the learned single Judge in AIR 1940 Mad 236. In the case before
us, all the defendants-sharers have claimed their share in the property free
from the documents challenged by the plaintiff. The sharers-defendants
have also stated that the mortgages and the leases objected to by the
plaintiff are not binding on the estate. We are, therefore, of the view that the
(159) plea of the counsel for the appellant in A.S.113 of 1967 is devoid of
substance.

36. Counsel for the appellant in A.S. 394 of 1967 contended that his
parties are entitled to benefit under S.43 of Malabar Tenancy Act and this has to
be relegated to the final decree proceedings. The suit was instituted in 1956 when
the Malabar Tenancy Act was in force. There was no contention based on S.43 of
the Malabar Tenancy Act. It has been founded by us and also by the Court below
that the leases in favour of the appellants in A.S.394 of 1967 are binding on the
sthanam and they are not prudent acts of management. In such cases, there is
no scope at all for applying Section 43 of the Malabar Tenancy Act.

37.  Counsel for the appellants in A.S. 394 of 1967 then advanced special
claims in the house in Palghat belonging to the sthanam. His first complaint was
that this property has not been scheduled to the plaint. The 18" defendant when
he filed the written statement before he was transposed as the plaintiff had
included the building in Palghat as a partible asset belonging to the sthanam. The
submission by the appellants in A.S. 394 of 1967 was that even after transposition
the 18" defendant had not chosen to include this property in the plaint schedule.
We do not think that its non-inclusion in the plaint schedule is a ground to hold that
this Palghat building is not partible asset belonging to the sthanam. The
appellants in A.S. 394 of 1967 advanced special rights over this building on the
basis of a Munpattom Ext. A10 executed by the first defendant. Ext. A-10 provides
for a rent of Rs.30/- per year. It is dated 4-9-1956. As we have already held in
respect of other transactions in Ext. A-10 cannot have any force after the death of
the first defendant. On the basis of Ext. A-10, therefore, the 315 defendant cannot
advance any special rights over this building in Palghat.

38.  Lastly, the counsel for the appellants in A.S. 394 of 1967 advanced
a contention that in the final partition, an equitable direction has to be given by this
court for allotment of this building to the share of the 31°% defendant. This prayer
was hotly contested by counsel for the plaintiff on several grounds including the
one based on the improvements effected to this building by the Receiver in
possession of the property by spending a substantial sum of Rupees 12,000/-. We
do not want to express any final opinion on this matter except to permit the
appellants in A.S. 394 of 1967 to raise their plea for an equitable direction for the
allotment of the residential building in Palghat in the final decree proceedings.
When such a claim is raised, the lower court will dispose of the same on the merits
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after hearing objections of the sharers in the property. We make it clear that we
are not expressing any opinion at all one way or other on the claim of the appellants
in A.S. 394 of 1967 for an equitable allotment of this building to their share.

39. The next ground raised by the appellants in A.S. 394 of 1967 relates
to a High School in B schedule items 759 and 763. This is one of the grounds in
A.S.169 of 1967 by the plaintiff. The learned Judge has after finding that the school
belongs to the sthanam left the question of management of the school to be
decided by the committee, which is now functioning to manage this school. The
discussion of the learned judge is in paragraph 123 of his judgment. The school
Is situated in the property belonging to the tarwad of the parties. A portion of the
same was taken on lease by the then sthani. The leasehold right in respect of the
remaining portion of the property was taken assignment of by the sthanam from
strangers. It has been proved in this case that the school building was constructed
in 1925 by the then sthani. In 1929 the school was surrendered to the Malabar
District Board. After some time the District Board stopped conducting the school.
The first defendant then filed O.S.199 of 1941 against Malabar District Board in
respect of the school, which ended in a compromise. As a result of that
compromise the first defendant got back the school and started running the same.
The above facts clearly show that the High School situated in B schedule items
759 and 763 belonged to the sthanam. During the lifetime of the first defendant he
had constituted a society consisting of himself, the 31t defendant and others
including the Headmaster of the school evidenced by Ext. B-64 memorandum of
association for conducting the school. The society was recognised by the
Education Department. The first defendant was functioning as the correspondent
for some time. Even during the lifetime of the first defendant, the 31 defendant
was made the president and she was functioning as the correspondent. But when
once it is found that the school belongs to the sthanam the society which was
constituted by the first defendant can have the legal status of only his agent for
conducting the school and with the death of the first defendant there is a
termination of that agency and the conduct of the school revert back to the statutory
heirs under Section 7 (3) of the Hindu Succession Act. The learned Judge
therefore has to frame a scheme (160) for the purpose of running the school. He
should not have left the matter to be decided by the society constituted under Ext.
B64. We therefore set aside the directions given in paragraph 123 of the lower
court’s judgment and direct the learned judge to frame a scheme in the final decree
proceedings for the conduct of the High School in Plaint B Schedule items 759 and
763 after taking into account all the objections of all the sharers.

40. In respect of the school, there is a claim by the 31 defendant that
she had spent Rs.75, 000/- for effecting improvements. We do not find any
acceptable evidence to support this claim.

41. Before leaving this part of the case, it is necessary to mention about
the National Savings Certificates taken in the name of the first defendant which
now stand in the name of the first defendant as President of the society and
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correspondent of the school in respect of a sum of Rs.20, 000/- which has been
deposited with the Department as security for the conduct of the school. Those
certificates which were originally in the name of the first defendant were produced
in Court as a result of the inventory that was prepared in pursuance to the orders
issued by this Court and those documents were got back by the 31str defendant
and they were cashed and renewed in the name of 315 defendant and produced
back in Court. But it is seen that the 31° defendant has collected interest due on
the National savings Certificates — according to the plaintiff, this interest comes to
Rs.8, 000/-. While according to the 315 defendant, it comes only 5,000/-. One of
the grounds in the plaintiff's appeal is that the 31 defendant should called upon
to account for the interest received on these National Savings Certificates. The
learned Judge has found it unnecessary to give any direction regarding this matter
and he says that since this is a matter relating to the administration of the school
this question also will be dealt with by the society. The discussion of the learned
Judge is contained in paragraph 124 of his judgment. We do not agree with the
finding of the learned Judge. This question also will be considered afresh in the
final decree proceedings along with framing of the scheme for the management of
the school.

42. In view of our finding that the society constituted by the first
defendant cannot have any legal existence after his death, counsel for the plaintiff
prayed for some interim directions till the passing of the final decree by the Court
below for the management of the High School. We give liberty to the plaintiff to
move the lower Court for such directions. The lower court will pass appropriate
orders after hearing parties who are interested in this matter.

43.  Another ground mentioned in A.S. 164 of 1967 relates to
accountability of the several parties in possession of the sthanam properties on
the basis of the documents executed by the first defendant. The finding on this
matter by the learned Judge is not very clear. The claim of the plaintiff is that there
should be a direction for accounting from 3-1-1960, the date of the death of the
first defendant. Counsel for the appellants in A.S. 394 of 1967 objected to this
claim for accounting on the ground that if at all accounting is directed it can only
be in respect of the plaintiff's share in the properties because against the decree
of the court below most of the sharers have not filed appeals and even in the
appeals filed by some of the sharers, this decree of the learned Judge has not
been contested. In view of Order 41, Rule 33, Civil P.C., we do not think that any
elaborate discussion is necessary for the purpose of showing if the claim of the
plaintiff is sustainable, the benefit of that finding must enure to all sharers in the
property even though they have not filed appeals. Nirmala Bala v. Balai Chand,
AIR 1965 SC 1874 on which counsel for the appellant in A.S. 394 of 1967 relies
enunciates the principles for applying Order 41, Rule 33. It has been stated by
their Lordships that if a finding is set-aside on a ground common to the appellant
as well as to the non-appealing parties, then the benefit of the decision must be
available to all because of the wording of Order 41 Rule 33. This is made clear by
the illustration to that provision itself. We, therefore take the view that even though
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appeals have been filed by other sharers, if it is found that there is a liability to
account on the part of the person in possession of the property that must enure to
the benefit of all the sharers. On the question of accounting, we have provided for
defendants 35 and 43 to render accounts for the cutting and removal of trees from
the properties belonging to the sthanam. Similarly we have to hold that the
appellants in A.S.394 of 1967 will be liable to render accounts for the income of
the sthanam properties in their possession from 3-1-1960. This enquiry will be
done in the final decree proceedings.

44.  Then there remains only A.S.169 of 1967 the appeal by the second
defendant. This relates to the sum of Rs.50,000/-, which has been paid to the
second defendant on the basis of a voucher, Ext.A-70. The contention on behalf
of the plaintiff is that this payment was made in view of the share of the second
defendant in the properties attached to the Valiya sthanam whereas according to
the second defendant, itis an exgratia payment given to himin (161) consideration
of withdrawing the Original Petition that he had filed in the High Court. The dispute
between the parties in regard to this amount of Rs.50,000/- has been discussed
by the learned Judge in paragraphs 110 and 111 of his judgment. We are
constrained to observe that there is no proper consideration of this matter taking
into account the various documents and also the oral evidence touching this
guestion. That apart there was an application by the second defendant to be
examined on commission. One of the reasons given by the learned Judge to hold
this point against the second defendant was because of his non-examination. His
application for being examined on commission was rejected. We have heard
counsel at considerable length on this aspect. We feel that an opportunity has to
be granted to the second defendant for his being examined and we also feel that
a mere detailed examination of the question as to the circumstances in which the
sum of Rs.50,000/- was paid to the second defendant is necessary. Counsel
appearing on behalf of the second defendant submitted before us that in view of
the ailment of the second defendant, he may be allowed to be examined on
commission. We set aside the finding of the learned Judge in regard to the nature
of the payment evidenced by Ext. A-70 and we direct the lower Court to reconsider
this question afresh in the final decree proceedings. The second defendant’s
counsel will file a statement in lower Court mentioning a date for the examination
of the second defendant on commission in his residence at Palghat within two
months from the date of receipt f records in the trial Court. When such a statement
is filed in the lower Court will appoint a commissioner and will give necessary
direction to the second defendant to deposit the batta and direct his being
examined on commission in his residence at Palghat on the date mentioned in that
statement.

45.  Appellants in A.S. Nos 69, 113 and 394 of 1967 and A.S. No0.20 of
1968 claimed benefit under Sections 7 and 7(d) of Act 1 of 1964 as amended by
Act 35 of 1969. We do not express any opinion on this aspect at this stage. But
we give liberty to the parties to raise their plea in the execution proceedings when
they are sought to be dispossessed of the properties.
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46. A.S. N0.206 of 1968 arises out of an order issued by the Court below
for sale of the building in Palghat about which we have already dealt with. The
guestion whether the property has to be sold or not has to be decided only at the
time when the properties are sought to be divided in the final decree proceedings.
We therefore, set aside that order and allow A.S.No0.206 of 1968. All the remaining
appeals are disposed of in accordance with the directions that we have already
given. We modify the decree and judgment of the Court below as stated above.
We direct all the parties to suffer their costs in this Court.

Order accordingly.

This order pronounced by the Honorable Full Bench of Kerala High Court
has now been computerised and printed out for easy reading and reference at
a glance.

K M. Saseendran Unni,
“Krishna Kripa’,
Raja’s Colony,
Mannarkkad — 678 582

Contact me at 04924 222 465 / 094008 22465 / mail to:
Rmsunni@ymail.com
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In the Court of the Subordinate Judge of Ottapalam
Present:-- Sri T.V. RAMAN, B.A., B.L.,
Additional Subordinate Judge.

Wednesday, the 30" day of November, 1966
(9™ Agrahayana, 1888)

0O.S: No.65/1956
Between:--
Kunnathat Matambil Ramanunni Nair (Transposed
as 52" defendant as per order on I.A. 447/65 dated
8--6--1955).  Kunnathat Matambil Gopalan Unni Plaintiff
(Originally impleaded as 18" defendant, but subse-
quently transposed as plaintiff as per order on
I.A. 447/65 dated 8—6—1965
And

Kunnathat Matambil Thathunni Valiya Nair alias
Mannarghat Moopil Nair styled as Chathunnaman
(died). 2. Kunjunni Elaya Nair styled as Yakkun-
naman 3. Prabhakaranunni Nair 4. Unni Omana
alias Kutti Nethiar 5.Kochunni Nair 6.Pappikkavu
Nethiar 7. Madhavanunni Nair 8. Bharathi Nethiar
9. Kunhikkavu Nethiar 10. Janardhananunni Nair
11.Vinodini Nethiar 12.Padmini Nethiar 13.Indira
(minor, 17 years) 14. Kunhimalu (minor, 14 years)
15. Jayasree (minor 2 years) 16.Vinodini Nethiar’s Defendants
son (minor, boy aged 2 months, not named) 17.
Kunhanunni Nair 18. Gopalanunni (Transposed as
plaintiff as per order on 1.A.447/65 dated 8-6-1965
19. Savithri Nethiar 20. Ravindranunni Nair 21.
Balachandranunni (Originally impleaded as minor,
but subsequently recorded as major and guardian
removed as per order dated 19--7--1963 on L.A.
1115/63.) 22.Soudamini Nethiar (originally imple-
aded as minor but subsequently recorded as major
as per order on 1.A. 1967/63 dated 30-11-83). 23.
Sasindran (minor 7 years) 24.Sreekumaran (minor,
3 years)25.Malathi Nethiar 26.Kesavanunni(minor
8 years) 27. Bhavadasanunni (minor 4 years) 28.
Lathika (minor, 1 year) 29. Ammini Nethiar 30.
Krishnanunni Nair 31. P. Parukutti Amma  32.
Balagopala Panicker 33.K.Madhavankutty Menon




34. M.T. Balakrishna Menon 35. Nair Service
Society, Changanachery by its President Mannath
Padmanabhan 36.Kalladi Kammappa and Brothers
by Managing partner Kalladi Kammappa Sahib
(died) 37. N. Gopalan Nair 38. M.C. Chandy
(P-2) 39. A.P.Ramaswamy. 40. G.H.J.Stevange 41.
V. Subbayyan Chettiar 42. P. Kunnathan Jacob 43.
Rev. Father K.C. Varghese. Supplemental  44.
P. Sankaranarayanan 45. Sreekumaran (minor 15
years) 46. P.Kunhilakshmi Amma 47. M.P. Chan-
drika Amma Supplemental defendants 44 to 47 re-
corded as the legal representatives of deceased 1%
defendant as per order on I. A. 160/1960 dated
24-8-1960. 31° defendant appointed guardian of
minor 45" defendant as per order on 1.A.161/60
dated 29--5--1961. Supplemental 48. Narayanan-
unni (minor 6 years) 49. Sasikala (minor 4% years Defendants
Supplemental defendants 48 and 49 impleaded as
per order on I.A. 1552/ 60 dated 27-2-1961. 8"
defendant appointed guardian of minor defendant
48 and 49 as per order on 1.A.1557/60 dated
10-4-1961. Supplemental 50. K.V. Sankaran Nair
51. Sankarappa Gounder Supplemental defendants
50 and 51 impleaded as per order on I.A. 728/63
dated 6--4--1963. Supplemental 52. ' Kunnathat
Matambil Ramanunni Nair Original Plaintiff
transposed as defendant as per order on 1.A.447/65
dated 8-6-1965.17" defendant appointed guardian
of minor defendants 13 to 16 as per order on
ILA. 2390/56 dated 22--1--1957. 17™ defendant
appointed guardian of minor defendants 21 to 24
and 26 to 28 as per order on I.A.13/57 dated
22—1—1957. e

0.S.No.1of 1960

Between:--
1. Kunnathat Matambil Thathunni Moopil Nair )
(since deceased) 2. P. Parukutty Amma 3. Bala-
gopala Panicker 4. Sankaranarayana Panicker 5.
Sreekumarankutty (minor 15 years) by guardian > Plaintiffs
P. Parukutty Amma 6. Kunhilakshmi Amma.
Plaintiffs 2 to 6 are the heirs of deceased 1% plaintiff
as per statement dated 28--3--1960 filed by the
plaintiffs. y,




And

1. Kunnathat Matambil Kunjunni Elaya Nair styl-
led as Yakkunnaman 2. Prabhakaranunni Nair 3.
Ramanunni Nair 4. Unni Omana alias Kutti Nethiar
5. Kochunni Nair 6. Pappikkavu Nethiar 7.Madh-
vanunni Nair 8. Bharathi Nethiar 9. Kunhikkavu
Nethiar 10.Janardhananunni Nair 11.Vinodini Nethiar
12. Padmini Nethiar 13. Indira (minor 17 years)
14. Kunhimalu (minor 14 years) 15. Jayasree (minor,
2 years) 16. Unnamed boy minor 2 months)  17.
Kunhanunni Nair 18. Gopalanunni 19. Savithri
Nethiar 20.Ravindranunni Nair 21.Balachandran-
unni (originally impleaded as minor, but subsequently
recorded as major as per order on |.A. 1117/63 Defendants
(P-3) dated 19-7-1963. 22. Soudamini Nethiar (orig-
inally impleaded as minor, but subsequently recorded as
major as per order on 1.A.776/64 dated 25-5-1964
23. Sasindran (minor 7 years) 24. Sreekumaran
(minor 3 years) 25. Malathi Nethiar 26. Kesavan-
unni (minor 8 years) 27. Bhavadasanunni (minor,

4 years) 28. Lathika (minor 1 year) 29. Ammini
Nethiar 30. Krishnanunni Nair. Supplemental 31.
V. P. Chandrika Amma, impleaded as per order
Dated 24-6-1960 on 1.A.601/60. 17" defendant
appointed as guardian of minor defendants 13 to
16, 21to 24 and 26 to 28 as per order on | A. 25/60
dated 5-3-1960.

These suits coming on Wednesday, the 16™, Thursday, the 24™", Friday, the 25" and
Monday the 28" days of March; on Tuesday, the 7", Wednesday the 15", Friday the 17,
and Thursday the 30", days of June; on Friday the 8", Thursday the 12™", Saturday the 16",
Wednesday the 20", Monday the 25", Friday the 29" days of July; on Saturday the 6,
Monday the 8", Thursday the 11", Wednesday the 17", Thursday the 18", Saturday the
20" Monday the 22" Thursday the 23™, Wednesday the 24" Thursday the 25", and
Saturday the 27" days of August; on Thursday the 8", Monday the 12", Wednesday the
14" Friday the 16", Saturday the 17", Monday the 19", Thursday the 22", Saturday the
24" Tuesday the 27™", and Friday the 30" days of September; on Saturday the 1%, Monday
the 3", Friday the 14", Monday the 17" Tuesday the 18", Wednesday the 19", Thursday
the 27", Friday the 28", Saturday the 29", and Monday the 31%, days of October; and the
Tuesday the 1%, Thursday the 3", Friday the 4™ Saturday the 5" Tuesday the 8" and
Wednesday the 9" days of November;1966, for final hearing before me, in the presence
of Sri. P. Appunni Menon, advocate for the plaintiff and defendants12 and 19 to 28 in O.S.
65 of 1956 and for defendants18, 19,20,21,23,24 and 25 in O.S.1/1960; of Sri T.R. Govinda
Variar advocate for the plaintiff in 0.S.65 of 1956 and for the 3™ defendant in 0.S.1/1960;
of Sri. T.N. Subramania lyer, advocate for defendants 2, 31 and 32 in O.S. 65/1956 of Sri



Panampilly Govinda Menon advocate for the 31% defendant in 0.S.65/56 and the 2"
plaintiff in O.S.1/60; Sri. C.H. Subramania lyer, advocate for defendants 31 and 32 in
0.S.65/56; of Sri C.P. Madhavan Nair, Sri V.V. Rama lyer and Sri A.C. Pisharody,
advocates for the 31% defendant in 0.S.65/56; of Sri V. Karunakara Menon, advocate for
the defendants 31, 32, 33, 35, 45 and 46 in 0.S.65/56; of Sri M. Haridasa Menon advocate
for defendants 31 and 32 in O.S.65/56; Sri P.G. Suryanarayana lyer advocate for
defendants 31, 38, 42 and 43 in O.S. 65/56, of Sri V. Balakrishnan, advocate for defendants
31,32,35,44,45,46 and 51 in 0.S.65/56 and for plaintiffs 2 to 6 in O.S.1/1960; of Sri
Govindan Nair advocate for the defendants 2 and 32 in O.S. 65/56; of Sri V. Appukutty
Menon, advocate for the 2" defendant in O.S. 65/56; of Sri K.N. Kalyanakrishna lyer,
advocate for the 2" defendant in 0.S.65/56 and for the 1 defendant in 0.S.1/1960; of Sri
K.M.C. Kurup, advocate for the 5" defendant in O.S. 65/1956 and for the 5" defendant in
0.S.1/1960; of Sri M.P. Govinda Menon, Pleader for defendants 4,6,7,8, 48 and 49 in
0.S.65/56 and for defendants 4,6,7, and 8 in 0.S.1/1960; of Sri K.P. Karunakara Menon,
advocate for defendant 3, 25 to 28 and 47 in O.S. 65/1956 and for defendants 25 and 31 in
0.5.1/1960; of Sri A.N. Parameswara lyer, advocate for defendants 19 to 24 in
0.S.65/1956 and for defendants 19 to 24 in 0.S.1/1960; of Sri K.V. Krishnankutty Nair,
advocate for the 32" defendant in 0.S.65/1965; of (P-4) Sri. O.N. Namboodiripad,
advocate for the 37" defendant in 0.S.65/56; of Sri K.V. Rama lyer advocate for
defendants 41 and 52 in O.S. 65/56 of Sri P.N. Krishnankutty Achan advocate for
defendants 9 and 17 in 0.S.65/1956; of Sri T.K. Ramaswamy lyer advocate for the 52"
defendant in O.S. 65/1956; of Sri K.V. Suryanarayana lyer advocate for the 52" defendant
in 0.S. 65/1956; of Sri P. Madhava Menon advocate for the 52" defendant in O.S. 65/1956;
of Sri A.V. Subramania lyer, pleader for the 50" defendant in O.S. 65/1965; and of Sri K.
Unnikrishnan advocate for defendants 9,10,11,13 to 17 29 and 30 in 0.S.65/1956;
defendants 1 and 36 in O.S. 65/1956 being dead; and the other defendants in both the suits
being absent and set ex parte, and having stood over to this day for consideration, the Court
delivered the following

JUDGMENT
These suits were tried jointly and evidence was recorded in 0.S/65
of 1956.

2. O.S. 65 of 1956:-- The suit is for partition. The plaint allegations are as
follows:-- The plaintiff and defendants 1 to 30 are the members of Kunnathat Matambil
Swaroopam commonly known as Mannarghat Nair Veedu. It is an ancient chieftain
<nafévaSi> family. There are two Stanams attached to the family which are held by two
seniormost male members of the family and known as Moopil Stanam and Elaya Stanam,
the incumbents being known as Moopil Nair or Valiya Nair and Elaya Nair respectively.
Defendants 1 and 2 are the holders of the said two Stanams. The seniormost female
member is called Amma Nethiar (10 EntYa{> and she used to manage the tarwad properties.
The parties re governed by the Madras Marumakkathayam Act of 1932 and the
Marumakkathayam Removal of Doubts Act of 1955. The relationship of the parties is
shown in Plaint A schedule. When Kochunni Valiya Nair died in 1027 (1851-52) there
was no Elaya Sthani living. The then Moopil Nair took possession and managed the Elaya



Sthanom properties also till his death. There were some tarwad properties. Ittichathu
Valiya Nair was managing the Stanom and the tarwad properties. The two estates were
mixed together and no distinction was made between the two estates. There has been a
long period of intermingling of the tarwad and Stanom properties. When lttichathu Valiya
Nair died in 1049 M.E. (1873-74) there was no major male member capable of taking up
the management. The Moopil Stanom and Elaya Stanom properties were, therefore under
the management of Parvathi Amma Nethiar. During her period of management also there
was intermingling of the two sets of properties. When Ramanunni Valiya Nair took over
the management from Parvathi Amma Nethiar fusion of two estates continued.
Subsequently in 1066 M.E. (1891) a karar dated 20-4-1066 M.E. was executed by the
members of the Swaroopam under which the Swaroopam properties were divided into 2
schedules allotting one schedule to the Moopil Stanom and the other to the Elaya Stanom.
The remaining properties were treated as tarwad properties. There was a suit 0.5.51/1944
for partition of the properties which were set apart as tarwad properties. Those properties
have been divided among the members of the tarwad as per the final decree passed in that
suit. The properties described in B schedule to the plaint are the Moopil Stanom properties
which are now managed by the 1% defendant. The properties in the C schedule are the Elaya
Stanom properties managed by the 2" defendant. According to the provisions of the
Madras Marumakkathayam (Removal of Doubts) Act (Act 32 of 1958) the properties
shown in the schedule should be deemed to be the tarwad properties (P-5) of the plaintiff
and defendants 1 to 30.The properties in B schedule fetch an income of 16,000 paras of
paddy and Rs.60, 000/- annually. The C schedule properties fetch an income of more than
4000 paras of paddy and Rs.3000/- annually. The 1 defendant became the Moopil Sthani
in 1940. He was not a capable person who could manage the vast estate, which is attached
to the Moopil Stanom. He is 81 years old. During the last 9 or 10 years preceding the suit
his mental condition was steadily deteriorating and he had become a person who was
incapable of managing his affairs. He could not effectively assert his opinion. He was
reduced to a state in which he would readily sign whatever document that was placed before
him by his wife, the 31str defendant and his son the 32" defendant. Due to advanced age
imbecility and senility had set in. The 1% defendant had been prevailed upon to execute
several documents in favour of defendants 31 to 43. Those documents are mentioned as
documents Nos. (a) to (0) inthe plaint. A possessory mortgage for Rs.18, 000/- has also
been executed in favour of the 31% defendant. The document is not supported by necessity
or benefit. It is not supported by consideration. It is a sham document. The documents
mentioned in the plaint are not valid and binding on the estate. There are some other similar
documents about which the plaintiff has no information. If such documents are discovered
later on those documents may also be treated as not valid and binding on the estate. The
1% defendant is not competent to execute the documents mentioned in the plaint and the
documents are not supported by consideration. No possession has passed under those
documents. They are all sham documents. Defendants 1 and 2 have been guilty of gross
mismanagement of the estate. They have not paid the plaintiff’s share of profits. They have
misappropriated large amounts. Defendants 1 and 2 are bound in law to render account of
amounts misappropriated by them during their management. The movables attached to the
Moopil Stanom are shown in the D Schedule. The movables attached to the Elaya Stanom
are shown in the E schedule. The amounts lying to the credit of the Moopil Stanom in the



Palghat Sub Court in land acquisition proceedings are shown in F schedule. There are
several Devasoms attached to the two Stanoms. Some of them are endowed with
properties. Appropriate directions should be issued for the proper management of those
Devaswoms. The plaintiff is entitled to mesne profits from the date of the plaint. The 1%
defendant died on 3-1-1960. Even if the plaintiff is not entitled to any relief based on
Madras Act of 32 of 1955 the plaintiff will be entitled to claim a share in the B, D and F
schedules according to the provisions of Section 7 (3) of the Hindu Succession Act of 1956.
With the death of the 1% defendant, the rights of defendants 21 onwards as lessees or
licencees as the case may be have been determined in law and the plaintiff is entitled to
partition as if the said documents did not exist. The 50" defendant has wantonly kept
receipt books, accounts and papers relating to Attapadi area even after the death of the 1%
defendant. He is issuing antedated receipts to various persons. He has not rendered
accounts of the collections made by him. He is liable to account for the prior period-and to
make the cash balance available with him on 1-3-1960 available for division. The plaintiff,
therefore, prays for a decree for partition and separate possession of the plaint schedule
properties with mesne profits and for a decree directing the proper management of the
school and temples belonging to the Stanom. The plaintiff was subsequently transposed
as 52" defendant and the 18" defendant was transposed as plaintiff. The plaint C and E
schedule were subsequently deleted from the plaint. The plaint D schedule was amended
as D1 schedule. Relief is now asked only in respect of the Mooppil Stanom properties
alone. (P-6)

3. The 1% defendant has filed a written statement raising the following
contentions:- The plaintiff is not entitled to maintain the suit. The plaintiff and defendants
1 to 30 are not the members of a common tarwad. The intermingling of the properties
alleged in the plaint is not true. The suit is barred by reason of the decree in O.S. 51 of
1944. The tarwad was registered under the Madras Marumakkathayam Act as an
impartible tarwad. The Plaintiff is estopped from contenting that the tarwad is partible.
There were a Kunnathat Matambil tarwad, a Mooppil Nair Stanom and an Elaya Nair
Stanom in existence as three separate and distinct entities with mutual exclusive rights from
time immemorial. The origin of the two Stanoms is lost in antiquity but tradition has it that
two Stanoms were created and endowed by the then suzerain overlord to enable the
occupants thereof to function as feudal chieftains and to render service to the overlord. The
tarwad has no right in the properties of the Stanom. This defendant became Elaya Stani in
1931. According to custom in the family, on that date he ceased to be a member of the
tarwad. This defendant became the Mooppil Stani in 1940. From that day onwards he was
in exclusive possession and enjoyment of the plaint B schedule properties openly and
notoriously as properties appertaining to the Stanom as his predecessors. The suit is
therefore barred by limitation and adverse possession. The karar of 1066 M.E. alleged in
the plaint is not true. The plaintiff is not entitled to claim partition on account of the Madras
Act 32 of 1955. The Stanis were not members of Kunnathat Matambil tarwad. The tarwad
had a separate Karanavan (Amma Nethiar) and the tarwad had a separate existence. The
tarwad was registered as impartible under the Marumakkathayam Act of 1932. The
registration was got cancelled. The tarwad was divided as per the final decree in O.S.51 of
1944. Madras Act 32 of 1955 is therefore not applicable to the Stanom. Act 32 of 1955 is



ultra vires. It is opposed to fundamental rights guaranteed by the Constitution. It is
opposed to public policy. The suit is bad as being one for partial partition. The income of
the properties shown in the plaint is not correct. The correct schedules of the properties
have not been shown in the plaint. This defendant is quite capable of managing the
properties. Nobody has tried to impose his or her will on this defendant. The transactions
mentioned in the plaint were decided upon by this defendant. No senility or imbecility has
set in so far as this defendant is concerned. Nobody has induced or influenced this
defendant to enter into any transaction. The transactions entered into by this defendant
cannot be impugned by the plaintiff. The transactions are valid and binding on the estate.
The possessory mortgage for Rs.18,000/- executed by this defendant in favour of the 31%
defendant is valid and binding on the estate and supported by consideration. The court fee
paid is not correct. This defendant is not liable to account. Except some movables
belonging to the temple and furniture kept in the office there are no movables belonging to
Mooppil Stanom. Most of the movables shown in De schedule do not exist. The suit is
contrary to the provisions of the Hindu succession Act. The plaintiff is not entitled to any
relief.

4. The 2" defendant has filed a written statement and an additional written
statement. The suit is barred under Order 2, rule 2 of the Civil Procedure Code. This
defendant is not liable to account. The plaintiff is not entitled to claim partition of the
Elaya Stanom properties. The claim founded on the Madras Marumakkathayam
(Removal of Doubts) Act is no longer sustainable since the Act has been held to be ultra
vires by the Supreme Court. Even now the reliefs claimed in the plaint are opposed to that
Act. The plaintiff is entitled to claim partition of B, D and F schedule properties alone
under Section 7 of the Hindu Succession Act. Section 7, clause (3) of the Hindu
Succession Act is not applicable to Kerala. Nothing is mentioned of Kerala Act 28 of 1958
in (P-7) in the plaint. The plaintiff is not entitled to any relief under that Act. The share
claimed in the plaint is not correct. As per I.A. 163/60 this Court has directed that Elaya
Stanom properties should be deleted from the plaint. The plaintiff has not complied with
that order. On account of the modifications made to the Hindu Succession Act by the
Kerala Act 28 of 1958 the plaintiff is not entitled to claim partition. The Devasoms
mentioned in the plaint are not Mooppil Stanom properties. They are not liable to be
divided. In any case Section 7 (3) of the Hindu Succession Act is repugnant to Articles
19 and 31 of the Constitution. In other respects he supports the contentions of the 1%
defendant.

5. The 3" defendant has filed a written statement supporting the plaintiff. The
share due to this defendant should be allotted to him. In other respects he supports the
contentions in the plaint.

6. Defendants 4,6,7 and 8 have filed a written statement and an additional
written statement supporting the plaint. The 89" defendant was pregnant when the suit
was filed. She has given birth to a male child, That child is also entitled to a share. The
children of the 8" defendant are defendants 48 and 49. They are entitled to shares. The 1%
defendant has kept large amounts by way of income tax in arrears. His personal heirs alone



are liable for those amounts. After the death of the 1% defendant there was an agreement
between the parties under which a sum of Rs.50, 000/- was paid to the 2" defendant on the
understanding that the said amount would be adjusted against his share at the time of the
partition. A charge should be created for the said amount on the share of the 2" defendant.
The proportionate amount should be made available to other sharers. Defendant 8 and 48
and 49 may be treated as a tavazhi for the purpose division.

7. The 5" defendant has filed a written statement claiming his share in the
properties and supporting the contentions in the plaint.

8. Defendants 9 to 16, 17, 18, 19, 20,21, 22, 23, 24, 25, 26, 27, 28, 29 and 30
have filed a joint written statement supporting the plaintiff and claiming their shares.
Defendants 25 to 28 have filed an additional written statement supporting the plaint.
Defendants 9 to 18 and 29 have filed another additional written statement contending that
the property described in the schedule attached to the written statement is a house and
compound situated in Vadakkanthara in Palghat town. That property belongs to the
Mooppil Stanom and is as such available for partition. The 1% defendant has executed
certain documents in respect of that property in favour of the 31% defendant. The said
documents are sham and inoperative. Large amounts due by way of agricultural income
tax have been kept in arrears. Large amounts payable as Central Income tax have also been
kept in arrears. The personal heirs of the 1% defendant are alone liable for these amounts.
A sum of Rs.50, 000/- was paid to the 2" defendant under an agreement between the
members of the tarwad. Such amounts should be adjusted against the share of the 2™
defendant. The 2" defendant should be directed to render accounts of amounts collected
by him after 3-1-1960. In other respects they support the plaint in the written statement.

9. Defendants 19 to 24 have filed a written statement supporting the plaintiff
and defendants 9 to 18 and 29.

10. Defendants 20 to 24 have filed additional written statement supporting the
plaint and the written statements of defendants 9 to 18 and 29. (P-8)

11. Defendants 31 and 32 have filed a written statement supporting the
contentions of the 1% defendant. The documents executed by the 1% defendant in favour of
defendants 31 to 43 are bonafide, true and valid. The documents are supported by
consideration and were executed for valid necessities of the Stanom. The first defendant
was competent to execute these documents. The possessory mortgage in favour of the 31%
defendant is fully supported by consideration. These defendants have effected valuable
improvements in the properties in their possession. They are entitled to the value of the
same. The 31% defendant is the sole owner of all the moveable and jewellery seized from
her house at the time of the inventory except the movable belonging to the temple. The
plaintiff is not entitled to any relief. The 31% defendant has filed an additional written
statement. Only some of movables mentioned in the plaint D1 schedule are available for
partition. The National Savings Certificates mentioned in the plaint D1 schedule are not
available for partition as they are the assets of the school. The school belongs to this
defendant exclusively. Only items 270, 307, 349 and 375 of plaint D1 schedule are



available for partition. Item 1 to 51 in the plaint D1 schedule are the properties of the
Devaswom and the personal belongings of the 1% defendant. The Pathayapura belongs to
this defendant exclusively. Plaintiff is not entitled to any relief.

12.  The 35" defendant has filed a written statement. 2001 acres of forest area
which belonged to the 1% defendant’s Stanom were leased to this defendant for a period of
48 years for the purpose of clearing the forest and raising plantations. This defendant has
paid a sum of Rs.15, 000/- by way of premium. This defendant is in possession of the
property leased. The transaction in favour of this defendant is supported by consideration.
This defendant has effected valuable improvements in the property. The plaintiff is not
entitled to any relief as against this defendant. In other respects he supports the contentions
of the 1% defendant.

13.  The 37" defendant has filed a written statement. This defendant is not a
necessary party to the suit. Document No. (h) mentioned in the plaint was executed in
favour of this defendant. There was a suit 0.S.35/1957 on the file of the Palghat Sub Court
in respect of the property which was leased to this defendant. As per the compromise in
that suit 800 acres were leased in favour of this defendant, and 1200 acres were assigned
by this defendant in favour of the 36" defendant. This defendant has assigned the property
in possession in favour of 32nds defendant. He is not in possession of any property
belonging to the Stanom at present.

14.  The 43" defendant has filed a written statement. This defendant has got a
lease in respect of 1000 acres. He has paid Rs.12, 000/- by way of premium. He has
effected improvements in the property. The lease in favour of this defendant is valid and
binding on the Stanom. The plaintiff is not entitled to question the lease in favour of this
defendant. In any case, he is entitled to value of improvements.

15.  The 44" defendant has filed a written statement supporting the contentions
made in the written statement of the 1% defendant and the contentions made in the written
statement of defendants 31 and 32. The plaintiff is not entitled to any relief against this
defendant. The leases mentioned in the plaint are not liable to be set aside. The plaintiff is
not entitled to partition.

16.  The 45" defendant has filed a written statement adopting the written
statement of defendants 1, 31, 32 and 44.

17. The 47" defendant has filed a written statement. This defendant is the
daughter of the 1** defendant. She is entitled to a share in the properties left by the 1%
defendant. She is not liable for costs.

18. Defendants 48 and 49 have filed a joint written statement. These defendants
are children of the 8" defendant. They are entitled to shares along with other members of
the tarwad.
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19. The 50" defendant has filed a written statement. This defendant is not a
necessary party to the suit. This defendant is in possession of a portion of Attappady
Malavaram as lessee under one Gopalankutty Menon. Gopalankutty Menon was in
possession of vast areas in Attappady Malavaram as lessee under deceased 1% defendant.
The plaintiff is not entitled to question the validity of the possession of this defendant. In
any case he is entitled to value of improvements.

20.  The 51% defendant has filed a written statement. This defendant has
purchased the leasehold right of a portion of Attappady Malavaram from one Komu
Menon. A portion of that property having an extent of 90 acres has been taken assignment
by this defendant in favour of third parties. This defendant has taken assignment of the
leasehold right over portions of Attappady Malavaram from 31% defendant. This defendant
is entitled to fixity of tenure over the properties in his possession. He has spent over Rs.50,
000/- for improving the properties. The plaintiff is not entitled to any relief against this
defendant.

21.  The other defendants remained ex parte.

22.  The following issues were framed for trial:-

1) Whether the suit is bad for partial partition ?

2) Are the plaintiffs and defendants 1 to 30 members of a common
tarwad?

3) Is the suit barred by reason of 0.S.51/1944 ?

4) Isthe plaintiff estopped from contenting that there is a tarwad composed
of the plaintiff and defendants 1 to 30 ?

5) Are the rights of the tarwad, if any, barred by limitation and adverse
possession ?

6) Is the suit barred by Article 142 of Limitation Act ?

7) Have the defendants 1 and 2 acquired the right by prescription to
possession and ownership of the suit properties ?

8) Is the Act XXXII of 1955 ultra vires of the Madras Legislature ?

9) Whether the suit is bad for partial partition ?

10) Have the plaintiffs and defendants 3 to 30 waived their rights over the
Stanom properties after partition in 1945 ?

11) Is the suit repugnant to the provisions of the Marumakkathayam Act as
stated in the written statement ?

12) Is the Act 32 of 1955 repugnant to Articles 251 and 254 of the
Constitution ?

13) Whether Act 32 of 1955 is applicable to intermingling, etc. happened
beyond 1932 ?

14) From what date are these Stanoms to be deemed a tarwad even if Act
32/1955 is made applicable ?

15) Whether there has been a vacancy in Elaya Stanom ?
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16) Whether there has been a fusion and intermingling of properties of the
Stanom and tarwad properties as alleged by the plaintiff or as
contemplated in Act XXXII of 1955 ? (P-10)

17) Was there any valid Karar in 1066 as alleged in the plaint and even if
so, is it enforceable ?

18) Have plaintiff and defendants 3 to 30 any right, customary or otherwise,
to maintenance out of the Stanom properties

19) Are the provisions of Act 32 of 1955 applicable to the Stanoms of
defendants 1 and 2 ?

20) What is the correct rate of income ?

21) Are the transactions impugned in paragraph 11 of the plaint valid,
beneficial and binding on the Stanoms and the tarwad of the plaintiff ?

22) Is the mortgage transaction for Rs.18, 000/- executed in favour of 31%
defendant valid and binding and are the plaintiff and defendants 3 to 30
entitled to question its validity ?

23) Is the court-fee paid correct ?

24) What are the correct metes and bounds of the properties ?

25) What are the movables to be partitioned ?

26) Are defendants 31 to 35 in possession of any Stanom properties ?

27) Whether the suit is bad for misjoinder of parties ?

28) What if any, are the various reservations and equities to which the
parties are entitled ?

29) What if any, are correct shares to which the sharers are entitled ?

30) What are the assets and liabilities to be partitioned ?

31) Whether the properties partitioned as per O.S.51 of 1944 are to be
included in this suit as'is contented by the 2" defendant ?

32) In the event of partition what are the arrangements for the management
of the temple ?

33) Are the properties liable to be partitioned ?

34) Whether defendants 1 and 2 are liable to account in case of partition ?

35) Is the suit not maintainable for any of the orders mentioned in the
written statement of defendants 1 and 2

36) Is the suit maintainable for all or any of the reasons alleged in the written
statement ?

37) Is the claim based upon the Madras Marumakkathayam (Removal of
Doubts) Act sustainable in view the fact that the said Act has been
declared as ultra vires by the Supreme Court ?

38) Is the claim based upon the Hindu Succession Act, Section 7 (3)
sustainable for all or any of the reasons mentioned in the Written
Statement ?

39) Is the plaintiff entitled to claim any share, in view of the Kerala Act 28
of 1958, which has modified and amended Section 7 (3) of the Hindu
Succession Act ?

40) Is the plaint amended as per the directions in 1.A.163/60 ?
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41) Is the plaintiff entitled to claim alternative reliefs on two causes of
action and is not the suit bad for misjoinder of causes of action ?

42) Is Section 7 (3) of the Hindu Succession Act of 1956 repugnant to
Article 19 and 31 of the Constitution ?

43) Is the 2" defendant liable to account ?

44) What are the number of shares to which the properties to be divided, if
the partition suit is maintainable ?

45) Are the alienations impugned bad for all or any of the reasons alleged
in the plaint ?

46) Is the plaintiff or any other party entitled to impugn these alienations ?

47) Are the documents executed in favour of defendants 31, 32 and 36 sham
documents as alleged ?

48) Is the claim against defendants 31 and 32 maintainable, without a prayer
for possession and payment of court fee for the same ?

49) Is 1% defendant or his legal representatives liable to account ?

50) Is the plaintiff entitled to get any relief in respect of the two schools and
devasoms mentioned in the plaint ?

51) Is the plaint bad for non-joinder of necessary parties ?

52) Is the suit property valued for purposes of court fee and jurisdiction ?

53) What, if any, are the liabilities to be reserved ?

54) What, if any, are the equities and reservations, which the parties are
entitled to ?

55) What if any are the mesne profits to which each of the parties entitled?

56) Is the court fee paid correct ?

57) Proper order as to costs ?

58) Has the plaintiff any cause of action against 50" defendant ?

59) Is the 50" defendant liable any relief claimed in the plaint ?

23. 0O.S. 1 of 1960 :-- - This suit is filed by defendants 1,31,32,44,45 and 46 in
the other suit against the members of the tarwad for a declaration that the will executed by
the 1% plaintiff in the suit in favour of plaintiffs 2 to 6 on 10-7-1958 is valid and binding
on the properties of the-Stanom and for a permanent injunction restraining the defendants
from collecting the income from the Stanom properties and for a mandatory injunction
directing the defendants to hand over possession of all the properties of the Stanom,
movable and immovable to the plaintiffs. The plaint allegation are as follows:-- The
properties in the plaint schedule belonged in jenm to the Stanom of the Mannarghat
Mooppil Nair.  The 1% plaintiff became the Mooppil Nair in 1940. Ever since that year he
has been in possession and enjoyment of the Stanom properties. Until 22-12-1956 the
Stanom character of the properties or the right of the 1% plaintiff to hold or enjoy the same
was never questioned. On 22-12-1956 the 3" defendant filed a suit O.S.65 of 1956 for
partition. The 1% plaintiff has filed a written statement in that suit. It has been well settled
that a Stani succeeds to the Stanom properties as the heir of the deceased Stani. The
decisions which have held that the Stanom properties are not alienable are no longer good
law in the light of the Privy Council decision in A.l.R. 1948 P.C.47. With the passing of
the Hindu Succession Act (Act 33 of 1956) the 1% plaintiff is perfectly competent to
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alienate the properties of the Stanom. The 1% plaintiff has accordingly executed a will on
10-7-1958 whereby he has bequeathed the plaint schedule properties among other
properties to plaintiff 2 to 6. The will has been registered on 11-7-1958. Since the
character of the properties and the right to dispose of them by will are questioned by
defendants in O.S.65 of 1956 it has become necessary for the plaintiffs to obtain a
declaration that the 1% plaintiff has power to dispose of by will the plaint schedule
properties and (P-12) that the will executed by him is valid and binding on the properties.
Regarding Malavaram belonging to the Stani, with the execution of a portion of the
Malavaram the remaining portions are in the possession of tenants. After the death of 1%
plaintiff, the defendants are attempting to get possession of the Malavaram from tenants.
They have no right to do so. It is, therefore, just and necessary that the plaintiffs should be
granted the relief asked for.

24.  The 1% defendant has filed a written statement contending that suit is not
maintainable. The position of law stated in the plaint is not correct. The 1% plaintiff was
bed-ridden for a long time prior to his death. He was not in a position to write or sign
papers. The 1% plaintiff has not signed the plaint or the vakalath in this suit. The suit is
fraudulently brought by the other plaintiffs. The 1% defendant has filed an additional written
statement. The plaintiffs are not entitled to any relief as against this defendant. This
defendant is in possession of the properties as the succeeding Stani.

25.  The 3" defendant has filed a written statement contending that the suit is
not maintainable in law. The suit is brought by the other plaintiffs without the consent and
knowledge of the 1% plaintiff. He was incapable of signing any papers. The 1% plaintiff
had lost all his physical and mental powers long prior to his death. The position of law
stated in the plaint is not correct. The 1% plaintiff had no testamentary capacity to execute
awill. The plaintiffs are not entitled to any relief. The 3" defendant has filed an additional
written statement contending that the plaintiffs are not entitled to recover possession of the
properties of the Stanom on the strength of the alleged will.

26. Defendants 4,6,7, and 8 have filed a joint written statement supporting the
contentions of other defendants. The plaintiffs are not entitled to the relief claimed in the
plaint.

27.  The 5" defendant has filed a written statement making similar contentions
as the other defendants.

28.  The 18" defendant has filed a written statement adopting the written
statement of the 3" defendant.

29. Defendants 23 and 24 have filed a joint written statement making similar
contentions as other defendants.

30.  The 31% defendant has filed a written statement making similar contentions
as other defendants. The 1% defendant has lost his mental capacity about 2 years prior to
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the filing of the suit. He was not mentally sound when the will is alleged to have been
executed. The proceedings under the Lunacy Act were pending in the District Court from
1957 onwards. The will is a false one. Plaintiffs are not entitled to any relief.

31.  The other defendants remained ex parte.

32.  Theissues are:

1) Whether the plaint and vakalath have been signed by the 1% plaintiff ?

2) Whether the suit as framed is not maintainable in law ?

3) Whether the 1% plaintiff was competent in law to execute a will in
respect of the Stanom properties ?

4) Whether the will alleged in the plaint is true and genuine ? (P-13)

5) Whether the 1% plaintiff had testamentary capacity at the time he is
alleged to have executed the will ?

6) Whether the will set up in the plaint is valid and binding on the plaint
schedule properties ?

7) Whether the suit is barred by Section 42 of the Specific Relief Act ?

8) Whether the 3" defendant is entitled to compensatory costs under
Section 35-A, Civil Procedure Code ?

9) What is the proper order as to costs?

Additional ~ 10) Whether the plaintiffs are entitled to the injunction prayed for ?

11) Whether the plaintiffs are entitled to recover the Kalams or the
movables ?

12) Whether the suit is abated by Section 42 of the Specific Relief Act ?

33.  The parties will be referred to in this judgment according to their ranks in
O.S. 65 of 1956.

34. Issue No. 2 in O.S.65 of 1956:- The suit is for partition of properties of the
Mannarghat Moopil Stanom. ‘The persons who are entitled to be Stanis come from
Marumakkathayam tarwad. There are two Stanoms called the Mooppil Nair Stanom and
the Elaya Nair Stanom attached to the tarwad. The origin of these two Stanoms is lost in
antiquity. The two Stanis are styled as ca86iam[ and 466jam[ respectively. The properties
of the respective Stanoms were in the exclusive possession and enjoyment of Stanis from
time immemorial. The eldest male member of the Kunnathat Matambil tarwad becomes
the Mooppil Nair who is styled as Chathunnaman and the next seniormost male member
in age becomes the Elaya Nair who styles himself as EKkunnaaman. Besides the properties
attached to the Stanom, the Kunnathat Matambil tarwad has got its own properties. The
member of the tarwad the moment he becomes the Stani ceases to be a member of the
tarwad. He has no longer any rights in the tarwad properties. He becomes a separate and
distinct entity from the tarwad. The properties of the tarwad was managed by the
seniormost female member who is styled as Amma Nethiar. On the date on which the
present suit was filed the 1% defendant was the Moopil Nair and the 2" defendant was the
Elaya Nair.
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35. 0.S. 51 of 1944 on the file of this Court was filed for partition and separate
possession of the properties of the tarwad. Those properties were divided as per the final
decree passed in that suit. The present suit was filed for partition of the Mooppil Stanom
and the Elaya Stanom properties. The immovable properties of the Mooppil Stanom are
described in the plaint B schedule. The immovable properties of the Elaya Stanom are
described in the plaint D schedule. The movables of the Mooppil Stanom are described in
plaint E schedule. The plaint D schedule was subsequently amended as D-1 schedule. The
F schedule contains the amounts lying in Court deposits and due to the Mooppil Stanom
on account of land acquisition proceedings. The plaintiff originally prayed for partition of
all these properties. The suit was filed soon after the Madras Marumakkathayam (Removal
of Doubts) Act, Act 32 of 1955, was passed. It was therefore alleged in the plaint that there
was mingling of the Stanom and the tarwad properties and that therefore under the
provisions of that Act all the Stanom properties should be deemed to have belonged to the
tarwad of the plaintiffs and defendants 1 to 30. Pending suit the Madras
Marumakkathayam (Removal of Doubts) (P-14) Act 32 of 1955 was declared as ultra vires
and unconstitutional by the Supreme Court in Kochunni v. State of Madras and Kerala
(A.1.R. 1960 Supreme Court 1080).

36.  The Hindu Succession Act (Central Act 30 of 1956) came into force on 18-
6-1956. The 1 defendant died on 3-1-1960. The plaint was therefore amended claiming
partition under the provisions of the Hindu Succession Act. Plaint C and E schedules which
were the properties of the Elaya Stanom were deleted from the plaint since the Elaya Nair
is still alive and a claim for partition cannot be made in respect of the Elaya Stanom
properties under the Hindu Succession Act. The present suit is for partition plaint B, D-1
and F schedule properties.

37.  Some of the members of the tarwad have died pending suit. Some were born
after suit. The plaintiff and defendants 2 to 17, 19 to 30, 48, 49 and 52 are the present
members of Kunnathat Matambil tarwad who claim shares in these properties. In the event
of partition the right of these persons to shares in these properties is not disputed. Their
relationship, except regarding the members who were born subsequent to the filing of the
suit, is shown in the genealogical table given as plaint A schedule. Defendants 31, 32 and
44 to 47 are the wife and children of the 1% defendant who died pending suit. The other
defendants are the alienees, the alienations in favour of whom are disputed in the plaint.
Under the Hindu Succession Act the share of the 1% defendant must be deemed to have
devolved on his personal heirs if the plaintiff succeeds in proving that the suit for partition
is maintainable. These facts are not disputed. | hold this issue accordingly.

38. ISSUE Nos. 1 and 9 in O.S.65/1956:- Several contentions were raised
against the claim for partition, but most of the contentions are now material because at
present the suit is based on the provisions of the Hindu Succession Act. These issues were
raised on the ground that the tarwad had properties and that therefore the present suit
brought for dividing the Stanom properties alone is bad as one for partial partition. It was
also contended that some of the Stanom properties were omitted from the plaint. But these



16

contentions are not now pressed. | hold, therefore that the suit is not bad as one for partial
partition.

39. ISSUE No.3in O.S.65 of 1965:- It was contended that by reason of the fact
that tarwad properties were divided as per the final decree in O.S.51 of 1944 and since it
was admitted in that suit that the properties in that suit alone were the properties which
belonged to the tarwad, it is now contended that the present suit is barred by reason of the
decree passed in that suit. But in view of the fact that the present claim is based on the
Hindu Succession Act, no question of any bar arises. | hold, therefore, that the suit is not
barred by reason of O.S.51 of 1944.

40. ISSUE No.4 in O.S. 65 of 1956:- It was originally contended that on
account of the disruption in status effected under O.S.51 of 1944 the plaintiff is estopped
from contending in the present suit that there is a tarwad comprised of the plaintiff and
defendants 1 to 30. This contention is not now available in view of the Hindu Succession
Act. This issue is found accordingly.

41. ISSUES Nos. 5,6 and 7 in O.S.65 of 1956:- It was contended that the suit
was barred by limitation on account of the fact that when the Stani ceased to be a member
of the tarwad as soon as he became the Stani and the Stani having been in possession of
the properties for more (P-15) than 12 years the suit for partition brought by the members
of the tarwad was barred by limitation. This issue is not material in view of the provisions
contained in the Hindu Succession Act. The suit is not barred by limitation or adverse
possession. These issues are found accordingly.

42. ISSUE Nos. 8 and 12 in O.S.65 of 1956:- The suit was originally filed
under the Madras Marumakkathayam (Removal of Doubts) Act (Act 32 of 1955). The Act
was held to be unconstitutional by the Supreme Court in the decision Kochunni V. States
of Madras and Kerala (A.l.R. 1960 Supreme Court 1080). Since the claim is not now
based upon that Act, these issues do not arise.

43. ISSUE No. 10 in O.S.65 of 1956:- It was originally contended that by
reason of the partition decree in O.S. 51 of 1944 the members of the tarwad must be deemed
to have waived their rights over the Stanom properties. In the present context this issue
does not arise.

44, ISSUE No. 11 in O.S.65 of 1956:- Since the suit is now based under the
Hindu Succession Act, this issue does not arise.

45, ISSUE Nos.13 to 19, 31 and 37 in O.S.65 of 1956:- All these issues were
framed when the claim for partition was made under the Madras Marumakkathayam
(Removal of Doubts) Act. Since the present claim is based solely on the Hindu Succession
Act, these contentions were not raised at the time of trial. | hold, therefore, that these issues
do not arise in the present context.
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46. ISSUE Nos.38, 39 and 42 in O.S.65 of 1956:- This question which has now
to be considered is whether the plaintiff is entitled to claim partition of the Mooppil
Sthanom properties under the provisions of the Hindu Succession Act. The Hindu
Succession Act came into force on 18-6-1956. The 1% defendant who was the Mooppil
Stani died on 3-1-1960. Section 7 (3) of the Hindu Succession Act states that
notwithstanding anything contained in sub-section (1) when a Stanomdar dies after the
commencement of this Act the Stanom property held by him shall devolve upon the
members of the family then living and the sharers falling to the members of his family and
the heirs of the Stanomdar shall be held by them as their separate property. The explanation
to that sub-section states that for the purpose of this sub-section family of the Stanomdar
shall include every branch of the family whether divided or undivided, the male members
of which would have been entitled by any custom or usage to succeed to the position of the
Stanomdar if this Act had not been passed. It is clear from a reading of this section that
when a Stani dies after the coming into force of the Act the Stanom as such ceases to exist
and the properties attached to the Stanom devolve on the members of his family and on the
heirs of the Stani as stated in the Section. The notional partition contemplated in the
Section would show that the share which the Stani would have obtained under such
partition should go to his personal heirs. The position, therefore, is that each of the
members of the tarwad would be entitled to a share and the share of the 1% defendant would
go to his personal heirs.

47.  The claim of partition based on this Act is attacked by the 2" defendant
who would be entitled to become the next Mooppil Nair is the Stanom continued to exist
on several grounds. The first ground is that Section 7 of the Hindu Succession Act itself
is unconstitutional. Soon after (P-16) the death of the 1% defendant the present 2"
defendant filed O.P. N0.1121/60 before the High Court of Kerala for a declaration that
Section 7(3) of the Hindu Succession Act is unconstitutional and ultra vires being violative
of Articles 14 and 19 (1)(f) of the Constitution. This application was dismissed by the
High Court on 7-3-1962. A certified copy of the order of the High Court in that O.P. is
marked as Exhibit A-111. A Writ Appeal was filed before the High Court on 21-10-1963,
and the decision has been reported as Moopil Nair V. Union of India and others
(1963 K.L.T. 1089) The constitutionality of the Act has therefore been established.

48. It is next contended that the Hindu Succession Act is applicable only to
those properties in respect of which the last Stani had power to dispose of by will and the
Stani not having had the right to dispose of Stanom properties by will, Section 7 of the
Hindu Succession Act is not applicable to the Stanom properties. On a careful reading of
the relevant provisions of the Act it is not possible to accept the contention. Section 7 (3)
of the Act is clear on the point. It does not exclude any Stanom from its purview. There is
no distinction made between different kinds of Stanom. It cannot be disputed for a moment
that the properties in the suit are the Stanom properties which are attached to the Stanom
of the Mooppil Nair of Mannarghat. In these circumstances, the Act applies to the present
Stanom also.
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49. It is next contended that the claim is opposed to the provisions of the Stanom
Properties (Assumption of Temporary Management and Control) and Hindu Succession
(Amendment) Act (Kerala Act 28 of 1958).  The Act came into force on 12-5-1958. It
provides for the assumption of the management of Stanoms which are hit by the Hindu
Succession Act under certain conditions. Section 27 of the Act effects an amendment to
sub-section (3) of section 7 of the Hindu Succession Act. As amended by this Act, sub-
section (3) of Section 7 reads thus:-- “Notwithstanding anything contained in sub-section
(1) when a Stanomdar dies after the commencement of this Act the Stanom property held
by him or by her shall devolve upon the members of the family to which the Stanomdar
belonged and the heirs of the Stanomdar as if the Stanom property has been divided per
capita immediately before the death of the Stanomdar among himself or herself and all the
members of his or her family and the heirs of the Stanomdar shall be held by them as their
separate property.” The explanation to this sub-section as amended runs thus:-- “For the
purpose of this sub-section the family of the Stanomdar shall include every branch of that
family whether divided or undivided, the members of which would have been entitled by
any custom or usage to succeed to the position of Stanomdar if this Act had not been
passed.” It is obvious from the amendment that it is intended to bring within the provisions
of the Act some of the Stanoms in Malabar in which the seniormost female member of the
tarwad is entitled to be the Stani. The Act as it originally stood did not mention about the
female Stanis. The amendment is intended to bring those female Stanoms also within the
purview of the Act. But the learned counsel for the 2" defendant has built up an argument
in his favour on the basis of this amendment. His contention is that the word “male” has
been omitted from the explanation to sub-section(3) of Section 7. The result is that Sub-
section (3) of Section 7 will be applicable only to those Stanoms to which both male and
the female members would have been entitled by any custom or usage to succeed to the
position of Stanomdar if this Act had not been passed. In the present Stanom on the male
members of the family are entitled to become Stanis. The female members have (P-17) no
right to become Stanis. It is therefore contented that the effect of Section (3) of the Hindu
Succession As absolutely been taken away so far as the Stanoms in Malabar are concerned
unless both the female and the male members are entitled to become Stanis according to
seniority. It may be noted that there is no Stanom in Kerala where the seniormost among
the male and female members are entitled to become Stani. In the Stanoms of Kerala either
the seniormost male or female member of the tarwad is entitled to attain the Stanom. The
effect of giving to the section the interpretation which is sought to be placed by the learned
counsel for the 2" defendant will be to take away all the Stanoms in the State from the
purview of Section 7 of the Hindu Succession Act. Obviously the Legislature had no such
intention.

50. The intention of the legislature as is clear from the amendment is only to
make the Act applicable to the female Stanoms also. The intention was to extend these
cope of the Act rather than to curtail it. Even on the plain meaning of the amended section
it has to be stated the expression, “members of which would have been entitled to any
custom or usage etc.” would indicate that it may be either a male and female members
would have been entitled to succeed to the position of the Stanomdar. On a proper
interpretation of the Section, it is clear that is enough if wither the seniormost male member
or the seniormost female member is entitled to succeed to the position of the Stanomdar by
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custom or usage obtaining the Stanom for bring the Stanom within the purview of Section
7 (3) of the Hindu Succession Act. | hold, therefore that the Act is applicable to the present
Stanom. For these reasons, on issue N0.38 | hold that the claim based on Section 7 (3) of
the Hindu Succession Act is sustainable. On issue N0.39 | hold that the plaintiff is entitled
to claim a share in the Stanom properties under Section 7 (3) of the Hindu Succession Act
as amended by Kerala Act 28 of 1958. On issue No.42, | hold that the High Court has held
that the Hindu Succession Act is not repugnant to any of the provisions of the Constitution.

51. ISSUE No0.40 in O.S.65 of 1956:- It is not shown how the defendants can
contend that the plaint has not been amended as per the directions contained in 1.A.163/60.
The contention is based on the fact that the claim made under the Madras
Marumakkathayam (Removal of Doubts) Act is still retained in the plaint. But a paragraph
has been added claiming partition under Hindu Succession Act. On the basis of that claim
the properties of Elaya Stanom have been deleted from the plaint. In these circumstances
I hold that the plaint has been amended as stated in 1.A.163/60.

52. ISSE No0.41 in O.S.65 of 1965:-- It is contended that since the partition is
claimed under two Acts, the suit is bad for misjoinder of causes of action. Since the claim
is now solely based on Section 7 (3) of the Hindu Succession Act, | hold that there is no
substance in this contention.

53. ISSUE Nos.27 and 51 in O.S.65/56:- It is not shown how the suit is bad for
misjoinder of parties, | hold that the suit is not bad for misjoinder of parties.

54, ISSUE No0s.36 in 0.S.65/56:- In view of my finding on the other issues, |
hold that the suit for partition is maintainable in law.

55. ISSUE Nos. 21,22,45,46 AND 47 in O.S.65/56:- These issues which relate
to the alienations made by the 1% defendant can be con-(P-18)-sidered together. The
alienations specifically disputed are described in paragraph of the plaint. Itis further stated
in paragraph 12 that since all the relevant documents are with the 1 defendant, the plaintiff
IS not in a position to set forth in detail all the documents which have been created by the
1% defendant and that it is later on discovered that there are other alienations and documents
which are not binding on the estate the plaintiff should be permitted to include them also
in this paragraph and to amend the plaint suitably. The plaint has not subsequently been
amended including new transactions. In paragraph 11 besides the documents mentioned
as (a) to (o) the plaintiff has also questioned the validity of a possessory mortgage deed
executed by the 1% defendant in favour of the 31% defendant. There is dispute between the
parties regarding the capacity of the Stani to make alterations and to grant leases in respect
of Stanom properties and the right of the present plaintiff to question the validity of those
transactions. Reliance is placed on the decisions in Ittirarichanunni v. Kunjunni I.L.R. 21
Madras 144) and Kadamban v. E &S. Joint Co-operative Society (A.l1.R.1946 Madras 199)
in support of the position that a Stani in Malabar is a person who represents the estate for
the time being and it is open to him to make a lease of forest lands to a term of years and
the mere fact that the lease is intended to hold good after his lifetime will not invalidate it.
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On the strength of these decisions it is contended that it is within the powers of a Stani to
grant leases beyond 12 years. Ordinarily Stani or the Karanavan of a Malabar tarwad
cannot grant leases for periods of more than 12 years in the ordinary course of management.
In the present case most of the leases are for the periods far in excess of 12 years. The
question, therefore, arises as to whether these leases can be held to be valid and binding
on the estate as leases in the ordinary course of management. The decisions cited above
do not support the position that a Stani is entitled to grant leases for the periods exceeding
12 years in the ordinary course of management. In Kadambanv. E & S. Joint Co-operative
Society a lease for 48 years was upheld by the Madras High Court on account of the special
circumstances that the property covered by the lease was a wasteland and the lease was
granted for the express purpose of converting the wasteland into an estate. It was ultimately
found that the lease was beneficial to the Devaswom on whose behalf it was granted by the
then trustee. It is difficult to accept the general proposition that it is within the ordinary
powers of a Stani to grant leases for the periods of more than 12 years. The decision do
not support that position.

56.  The nature of powers of a Stani are discussed on pages 258 to 260 of
Sundara Iyer’s Malabar law. The position of a Stani in relation to the properties of the
Stanom is that of a childless Hindu widow. It can no be argued for a moment that the Stani
has got unrestricted powers of alienation and lease in respect of Stanom properties. In
Prabhakaran Thampan v. Chami Mannadiar (1956 (M.L.J.289) it was held that the
position of a Stani in Malabar is analogous to that of a childless widow under the Hindu
law. Both have life estate and both represent the estate of inheritance for the time being
and both have disposing power only to a limited extent. The alienation made by one Stani
which is not supported by legal necessity or benefit to the Stanom will not be binding on
his successor and if possession has passed into the hands of the alienee in pursuance of
such alienation the succeeding Sthani will be entitled to recover possession forthwith from
the alienee. It is clear from the position discussed in the decision last cited that the powers
of alienation of a Stani are similar to those of a childless widow and that in any case the
Stani has no right to alienate properties which are in excess of the powers of a Karanavan
of an ordinary Malabar tarwad. It has been held in Narayanan Nair v. Kesava Menon
(A.LLR. 1948 Madras 361) that if long term lease of a valuable forest land is granted (P-19)
by the Karanavan for a insignificant rent under the guise of a reclamation lease, the lease
is not a lease at all but a different transaction which is certainly not within the powers of
the Karanavan who is not competent to bind the tarwad by such transactions. It has been
held in Mohammed and others v. Ramakrishna lyer and others (1958 K.L.J.577) that
Section 33 of the Madras Marumakkathayam Act does not confer a charter on the
Karanavan to mismanage the tarwad. The position of law stated above has long been
established. In K.P. Kallyani Amma v. K.P.Govinda Menon (I.L.R. 35 Madras 648) it was
held that a Karanavan could not make alienation for such a long period as 60 years in the
absence of special necessity or special benefit. Such alienation cannot be held good for a
portion of the term, that is, the usual period of 12 years, as it will have the effect of creating
new contracts between the parties.
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57. It is clear from what is stated above that so far as alienations like sale,
mortgage, etc., are concerned the transaction should be supported by necessity or benefit.
Leases beyond 12 years can be supported only if they are of special benefit to the Stanom.
The documents mentioned in the plaint have to be examined with reference to the position
of law stated above.

58. Before proceeding to consider the documents in detail, it is necessary to
dispose of another contention raised by the learned counsel for the contesting defendants.
It is argued that under Section 7 (3) of the Hindu Succession Act a notional partition must
be deemed to have taken place just before the death of the Stani and the members of the
tarwad being persons who claim under Section 7 (3), cannot have any right to question the
alienations made by the 1% defendant. The argument is that a partition must be deemed to
have already taken place before the 1% defendant died. The parties must therefore be
deemed to get only a share in the properties subject to all the alienations which had taken
place prior to the date of the notional partition. In any case a succeeding Stani alone can
question the transactions entered into by his predecessor. It is therefore argued that by
reason of the notional partition the members of the tarwad cannot be deemed to have
obtained any right to question the validity of the alienations and leases made by the 1%
defendant. | am not able to accept the argument. The notional partition is provided in
Section 7 (3) only for the purpose of determining the shares of the parties who would be
entitled to shares in the event of the death of the Stani. The notional partition does not in
any way restrict the rights of the persons who succeed to the Stanom properties under the
Act to question the validity of the transactions which are affected beyond the powers of the
last Stani. The persons who succeed under Section 7(3) are in the same position of a
succeeding Stani and all the rights which are available to the succeeding Stani under the
law are available to those who succeed to the Stani under the law are available to those
who succeed to the Stani under Section 7(3) of the Hindu Succession Act. This position
has already been made clear in the decision of the High Court in Exhibit A-111 and in the
decision in MOOPIL NAIR v. UNION OF INDIA (1963 K.L.T. 1089).

It is next contended that in the Stanom properties (Assumption of Temporary
Management and Control) and the Hindu Succession (Amendment) Act 0f 1958 (Act 28
of 1958) there is an explanation to Section 27 which states that the devolution of Stanom
properties under sub-section (3) and their division among members of the family and heirs
must not be deemed to have conferred upon them in respect of immovable properties any
higher rights than the Stanidar regarding eviction or otherwise as against tenants who were
holding such properties under the Stani. It is argued on the basis of this explanation that
by reason of the succession (P-20) under the Hindu Succession Act the members of the
tarwad do not get any right to question the validity of the leases which it was not in the
powers of the deceased Stani to question. | am not able to accept the contention that this
explanation precludes the heirs under the Hindu Succession Act to question the validity of
the transactions which were beyond the powers of the Stani. The decisions already cited
would show that such alienations can be ignored by the succeeding Stani and he can resume
possession of the properties. If that was the position in law when the Hindu Succession
Act came into force, the right to question the alienations must be deemed to have passed to
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the persons who succeed to the estate under the Hindu Succession Act. The Explanation
to Section 27 of Kerala Act 28 of 1958 only provides that the successors to the Stanom will
not get any further right which was not available to the Stani regarding leases, etc., and
does not place any restriction on the right of the successors to the Stanom to question the
transactions made by the Stani beyond his powers.

60. It is next contended that granting leases is the only mode of enjoyment of
the vast forest area which is owned by the Stanom and that if the Stani has granted leases
even for more than 12 years that has to be supported on the ground that there is no other
mode of enjoyment of this forest areas which are in the possession of the Stani. In most of
these leases what has been done is that a premium is taken and the lease is granted for a
long period stipulating a small rent per acre. It is argued that by the payment of the
premium which is not refundable by the Stani under any circumstances, the Stani gets
approximately the value of the trees in the properties. The trees are cut by the lessees and
lessees develop the properties into plantations. It may be noted that in most of these leases
the Stani does not get any advantage on account of the development of the property into an
estate. The premium fixed is very low and the tenant gets the right to claim value of
improvements in respect of the trees which grow in that area after cutting. He can cut trees
periodically for 48 years. When the property is claimed back by the Stani he has to pay
the value of the timber standing in the property whether planted by the tenant or grown
naturally at the market rate. The position is that it would be impossible for the Stani to
recover possession of the properties. These facts are admitted by D.W.2 vide page 63 of
his deposition. It cannot be argued for a moment that except by granting this kind of leases
there is no other mode of enjoyment of the forest. ‘It is difficult to understand why licenses
for cutting trees alone cannot be granted without the right to be in possession of the
properties for long periods like 40 and 48 years. Reliance is placed on Exhibits B-94 to B-
99, B-165, B-166, B-58 and B-87 to show that previous Stanis were also granting similar
leases and that this was the general mode of enjoyment of the vast area of Malavaram
belonging to the Stanom. Some of the alienations are made by the 1% defendant himself
and they are not disputed in the plaint. No doubt, these documents show that the previous
Stanis and the 1% defendant had granted leases for periods of more than 12 years. The
succeeding Stanis did not question those leases. That circumstance does not lead to the
conclusion that this was the only mode of enjoyment of the forest area. It has to be noted
that the forest area belonging to the Stanom extends to over 1Y% lakhs of acres. The area
covered by the leases granted by the previous Stanis is comparatively small. The Stanom
has been in existence for centuries. If all the Stanis had been granting leases like those
which are questioned in the plaint which cover thousands of acres the vast forest area would
not have been in the possession of the Stanom at all. The very fact that the alienations
mentioned above are the solely transactions which the defendants are able to point out as
alienations granted by the previous Stanis during the past and the further (P-21) fact that
the 1% defendant assumed the Stanom extensive forest areas were in the actual possession
of the Stanom and that the 1% defendant was able to lease out thousands of acres of forest
area during the period of his tenure would indicate that granting leases of this kind was not
the usual manner in which the previous Stanis were enjoying this forest area. 1 _hold
therefore, that the leases for more than 12 years cannot be supported on this ground.
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61.  The leases are also attacked under the Madras Preservation of Private
Forests Act (Madras Act 25 of 1949) Under Section 3 of the Act no owner of any forest
shall without the previous sanction of the District Collector sell, mortgage, lease or
otherwise alienate the whole or any portion of the forest. The section further provides that
any alienation made on or after 16" August 1946 in contravention of the above clause shall
be null and void. So a lease granted without complying with the provisions contained in
this Act will also be void. The position with reference to each lease in the light of the
discussions now made will be considered later.

62.  All these transactions made by the 1 defendant are also attacked on the
ground that the 1% defendant soon after he attained the position of the Stani fell ill and was
not mentally in a sound disposing state. It is argued that he was completely under the
undue influence of his wife, the 31swt defendant, and his elder son, the 32" defendant, and
that he was prevailed upon to execute these documents in favour of his wife and children
and others under the undue influence of defendants 31 and 32. The 1% defendant became
Stani in 1940. He died in 1960. The present suit was filed in 1956. There is also another
ground of attack. Some of the transactions were entered into subsequent to the filing the
suit. The contention is that all transactions pending suit should be deemed to be not valid
and binding on the estate. But that contention is not available to the parties to this suit
because the right to succeed arose only on account of the death of the 1% defendant and in
view of the provisions contained in the Hindu Succession Act. The suit was originally filed
under the Madras Marumakkathayam (Removal of Doubts) Act which was held to be
unconstitutional by the High Court. The plaint was amended under Section 7 (3) of the
Hindu Succession Act after the death of the 1% defendant in 1960. So the transactions
which were made pending suit and before the death of the 1 defendant cannot be attacked
on the principle of LIS PENDENS.

63. On the question as to whether the 1% defendant was in a sound and disposing
state of mind when he is alleged to have executed these documents, reliance is placed by
the plaintiff on Exhibit A-1. Exhibit A-1 is a medical certificate issued by the Honorary
Assistant Surgeon of the Government Hospital, Palghat on 3-4-1944 stating that the 1%
defendant was suffering from chronic rheumatic pains and that he was a chronic invalid
not fit to travel or stand and that therefore he should be exempted from court attendance.
Exhibit A-2 is the deposition of the present 1% defendant when he was examined in
0.5.475/1943 on commission on 11-7-1944. Exhibit A-3 is a blank paper signed by the 1%
defendant and sealed with the Stanom seal. Exhibit A-4 is a similar blank vakalath form.
It is contended on the strength of these documents that the 1% defendant was a chronic
invalid who was incapable of doing anything and that he used to sign and give blank papers
to the 31% defendant who was creating documents on such papers and that therefore these
documents cannot be said to have been validly executed by the 1% defendant.  Exhibits
A3 and A4 were got from the private box of the 31 defendant during the inventory.
Though a certificate appears to have been issued in 1944, the deposition of (P-22) the 1%
defendant would indicate that he was not a person who could not understand anything and
that he was mentally defective. Under these circumstances, these documents cannot be
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said to prove that the 1% defendant was mentally unsound and was not in a position to
understand what he was doing.

64.  After the present suit was filed the present 5" defendant filed O.P.31 of
1957 before the District Court, Palghat, under the Lunacy Act for declaring that the 1%
defendant was a lunatic and for appointment of a guardian for him. Exhibit B-56 is the
certificate issued by the District Medical Officer of Palghat under the directions of the
District Judge. The certificate is dated 20-7-1957. The doctor has stated in the certificate
that he examined the 1% defendant on the 12, 16", 18" and 19" of July 1957. Regarding
the intelligence of the patient he has certified that his answers to the questions put to him
were relevant and material and that his intelligence was fairly normal for a person of his
age. Regarding abnormality noted by the doctor during the examination he has stated that
the doctor followed the 1% defendant to the temple when he went there for worshiping the
deity in the evening. It is stated in the certificate that after the 1 defendant was engaged
in fervent and loud prayers for some time he began to utter some meaningless words
pointing to the deity. Considering all those circumstances, the doctor has ultimately
certified that his examination did not reveal signs or symptoms pointing to unsoundness of
mind. The irrelevant utterances referred to in the certificate from the temple were
attributable to early senile changes which some times occur in some cases with advancing
age. The certificate does not prove that the 1% defendant was a person who was incapable
of understanding anything in 1957. Most of impugned documents were executed prior to
1957.

65. It would appear that the District Court had directed that the 1% defendant
should appear personally before the District Judge to enable the District Judge to decide
0.P.No0.31 of 1957. That order was passed after the District Court received the certificate
of the District Medical Officer. The 1% defendant was taking time on several occasions on
the ground of illness. The 1% defendant ultimately died and the O.P. happened to be
dismissed. In view of the clear statement made by the District Medical Officer in the
certificate it is not possible to come to the conclusion that the 1% defendant was mentally
unsound during any period except perhaps for a few days prior to his death.

66.  The evidence given by P.W.1 regarding this matter cannot be accepted
because admittedly P.W.1 was not getting on well with the 1% defendant ever since the suit
was filed in 1956. In the circumstances, the evidence given byP.W.1 that he had occasion
to go and see the 1% defendant and that the 1% defendant was not behaving in the usual
manner on those occasions and that therefore the 1% defendant must be deemed to be a
person of unsound mind at lease since 1944 does not appear to be acceptable. The 1%
defendant has executed several documents since 1944. Some of those documents are not
questioned. At any rate, no sufficient evidence has been adduced to prove that the 1%
defendant was not in a sound state of mind since 1944. D.W.2 who was the manager of
the office of the Stani for some time and D.W.6 who is the Doctor who was attending on
thelst defendant have given evidence to the fact that the 1% defendant was of sound mind
until perhaps a few days prior to his death. 1 am not, therefore, able to accept the contention
that all the documents executed by the 1% defendant must be deemed to have been executed
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without knowing what he was doing and under the undue influence of defendants 31 and
32. (P-23)

67. Some of the documents impugned are in favour of the wife and children of
the 1% defendant. The documents are attacked also on the ground that they are not
supported by consideration and that the consideration recited in those documents are not
real. The question as to whether the consideration was paid for those documents will be
considered as and when each document is considered.

68. DOCUMENT No.(a) IN THE PLAINT:-- With the above discussion of the
position of law, | shall now proceed to consider the documents one by one. Document No.
(a) in paragraph 11 of the plaint is Exhibit B36 dated 5-5-56. It is a lease granted by the
1% defendant in favour of his son the 32" defendant. The purpose of the lease isto enable
32" defendant to mine mica from the property. The rent stipulated is Rs.50/- per year
payable to the 1% defendant and another sum of Rs.50/- payable to the wife of the 1%
defendant. The wife of the 1% defendant is made a party because the property comprised
in this document are portions of the properties comprised in the lease granted in favour of
31%t defendant. The lease is granted for a period of two years. If the mining operations
prove to be a failure the lessee is given the option surrender the property. It may be noted
that the total extend covered by this document comes to about 1500 acres. It would appear
that the 32" defendant was not much enthusiastic about starting the mica mining
operations. Exhibits B37, B38, B39 and B41 would show that though permission was
obtained by the 32" defendant to start mining operations practically nothing was done.
Exhibit C2 is the Commissioner’s report regarding the extent of operations conducted by
the 32" defendant. In spite of the fact that the tenant is expected to surrender possession
of the property if he was not prepared to do mining operations, the 32" defendant has not
done so. The position, therefore, is that the 32" defendant is able to keep possession of
over 1500 acres of forestland for a nominal rent of Rs.100/- per year. There is no doubt
that the 32" defendant should surrender possession of this lease. The fact that no mining
operations worth its name has been done in the property is admitted by the D.W.2. In these
circumstances | hold that the document No.(a) mentioned in the plaint can no longer
be taken as a lease that is valid and binding on the estate. The document is liable to
be set aside. The partition has to be effected ignoring this lease.

69. DOCUMENT No(b) IN THE PLAINT:-- This document is Exhibit B28
dated 23-7-1950. This is a lease granted in favour of defendants 32, 44 and 45 who
are the children of the 1%t defendant. It is for a period of 48 years. The purpose of the
lease is to clear the forest and to plant the area with rubber, tea, coffee, spices, cotton,
paddy, millets, etc. The lessees are granted permission to plant fruit bearing trees like
coconuts, areca nuts etc. The premium mentioned in the document is Rs.10, 000/-. The
rent stipulated is Rs.5/- per acre. The properties comprised in the schedule to this
document are stated to be 2000/- acres. It is situated in the Attappady forest area. The
boundaries given in the document take in an area of 16 square miles. From these 16 square
miles the lessees are permitted to survey and demarcate 2000 acres and to take possession
of the same. This lease is attacked on several grounds. The first ground is that the
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Collectors permit under the M.P.P.F. Act was not obtained for granting this lease. That
fact is admitted by D.W.2 on pages 51 to 69 of his deposition. There is no definite evidence
to show that the premium was actually paid by the lessees to their father who was the lessor.
It has not been proved that on the date of Exhibit B28 the lessees had the means to
pay the premium. It is further seen that one of the lessees has issued receipts showing
payment of rent vide Exhibit A101. (P-24)

70.  Theargument advanced in support of this lease is that the 2" defendant who
is the next succeeding Stani has attested this lease deed. But it is contended that the 2"
defendant was prevailed upon to do so because the 2" defendant was indebted to the 31%
defendant. Exhibits A16 and A17 would show that the 2" defendant was indebted to the
31t defendant. No doubt, Exhibits A16 and A17 are subsequent to Exhibit B28. But there
is sufficient indication in these documents which would show that the 2" defendant was
colluding with the 31 defendant and her children. At any rate, the fact that succeeding
Sthani has attested an improvident lease does not make the lease valid and binding on the
estate. Judged by the tests stated above, this document cannot be stated to be one
which is valid and binding on the estate. | hold, therefore, that the lease has to be set
aside and ignored and the partition has to be effected free of transactions.

71. Document No. (c) in the plaint :-- The document is marked as Exhibit A24.
It is a licence for cutting trees from 20, 000 acres of forest area granted in favour of the
32" defendant for a period of 10 years. The consideration for this document is Rs.7500/-.
Of this amount Rs.5000/- was paid on the date of document. It is contended that the balance
was never paid. On page 58 of Exhibit A22 there is an entry which shows that the sum of
Rs.5000/- was received by the Stani and spent by him. D.W.2 has spoken regarding this
lease on pages 87 to 91 of his deposition. The period of the licence has now expired. It
cannot be started that D.W.2 has proved that the consideration was paid by the 32"
defendant to the Stani. D.W.2 has further stated that trees worth Rs.80,000/- have been cut
from this property. It is common case that this transaction is only a licence. Under the
circumstances it may not be necessary to set aside this document. But it is contended that
the 32" defendant should be made liable to account for the trees cut under this licence.
That cannot be done that it is within the powers of the Stani to grant licences for cutting
trees. Under the circumstances, no question of accounting arises. The licence right in
respect of a portion of the property appears to have been assigned by the 32" defendant in
favour of the Nair Service Society under Exhibit B26. The Nair Service Society has cut
trees from the property. D.W.2 has spoken about this on page 91 of his deposition. This
transaction cannot be upheld. The division has to be effected ignoring the licence.

72. Document No.(d) in the plaint:-- The document is in favour of the 33"
defendant. The 33 defendant has not contested the suit. This is a lease for 48 vears.
The lease is therefore invalid. The lease is liable to be set aside. The partition has to
be effected ignoring this lease.

73. Document No. (e) in the plaint:-- The document, Exhibit A91 is a lease in
favour of the 34" defendant for 100 acres. The rent stipulated is Rs.3/- per acre. The
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premium is Rs.6/- per acre. The period of the lease is 36 years. The area covered by the
boundaries is several square miles from which the tenant is directed to take 100 acres after
preparing a plan . No plan appears to have been prepared. It is not known which portion
of the area covered by the boundaries the lessee is in possession. There is no pleading by
any of the defendants stating that Exhibit A91 is a valid lease. The34th defendant appears
to have assigned this property in favour of the 35" defendant. In the written statement of
the 35" defendant this lease is not supported. Exhibit A27, which is the ledger for the year,
shows that only a sum of Rs.400/- was paid by way of premium. From the above dis-(P-
25)-cussion it is clear that this lease cannot be supported. The lease has to be set aside.
The members of the tarwad are entitled to repudiate the lease and claim partition
ignoring the lease.

74. Document No. (f) in the plaint:-- This document is Exhibit B-149 dated
24-6-1956. It is in favour of 35" defendant. It is in respect of 2001 acres. The premium
is Rs.15, 000/-. The rent stipulated is 4 annas per acre. The period of lease is 48 years.
On page 65 of Exhibit A35 there is an entry showing payment of Rs.13000/- way of
premium. The balance does not appear to have been paid. The witness examined in respect
of this lease is D.W.3 who is the General Secretary of the Nair Service Society. He has
admitted that he has no personal knowledge regarding the lease and the lease was
negotiated by his predecessor in office. The area from which this 2001 acres are directed
to be taken as given in the schedules in the document covers several square miles. It is
admitted that the lease would become valid only when 2001 acres are surveyed and
occupied. For along time no survey appears to have been conducted. A plan was produced
in Court on 5-8-1966. That is Exhibit B-153. it is significant to note that the written
statement is silent about this plan. Though D.W./3 stated that the plan was prepared
immediately after the lease was granted, Exhibits B-174 to B-192, B-154 and A110 which
are the Administration reports of the Nair Service Society show that no amount was spent
for the survey operations immediately after the lease. It is significant to note that in Exhibit
B-177 which is the Administration Report for the year 1956-57 no amount appears to have
been spent for survey operations. Even before preparing the plan, Exhibits B-155 to B159,
which are permits for felling trees from this area appear to have been obtained and large
scale felling of trees done by the Society. It is also significant to note that the plan Exhibit
B-153 does not bear the seal of the Stanom. The only reasonable explanation that can be
given is that the seal of the Stanom was taken into custody by the inventory Commissioner
on 22-12-1956 and the seal was not available subsequent to that date. Though there is a
signature of the 1%t defendant in this plan the signature is very much different from
the admitted signatures of the 1%t defendant. There is, therefore every reason to
believe that this plan was prepared long after the filing of the suit and most probably
after the 1t defendant died. There is no reasonable explanation given for producing
the plan only in 1966. The Administration Reports would indicate that the plan must
have been prepared only long after the 15t defendant died and probably sometime
before it was produced to support the claim made by this defendant in the suit. At
any rate, the lease cannot be supported and the parties to the suit are entitled to
repudiate the same. The lease is liable to be set aside. | hold, therefore, that the
partition must be effected ignoring this lease.
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75. DOCUMENT NO.(G) IN THE PLAINT:-- This is a lease in favour of the
36" defendant for 1000 acres. The period of the lease is 48 years. The 36" defendant died
pending suit and his legal representatives were not impleaded as parties to the suit. The
suit has therefore abated against the legal representatives of the 36" defendant. This lease
cannot be set aside and the partition has to be subject to this lease.

76. DOCUMENT NO.(H) IN THE PLAINT:-- This lease is for 2000 acres in
favour of the 37" defendant. The 37" defendant was the kariasthan of the estate. The 37
defendant is stated to have obtained the lease benami for the 31% defendant. Nobody is
claiming this leasehold at present. No plan is produced in respect of this lease. The lease
is for 24 years. The lease cannot therefore be supported. | hold, therefore, that _(P-
26) this lease has to be set aside and that the parties are entitled to partitionignoring
the lease.

77. DOCUMENT NO. (I) IN THE PLAINT:-- This is a licence in favour of
the 38" defendant for cutting trees from 2000 acres in Attapady Malavaram. The licence
is within the competence of the Stani and cannot be set aside. Atany rate, the period of
the licence has expired and the partition has to be effected ignoring the licence.

78. DOCUMENT NO. (J) IN THE PLAINT:--  This is a lease for 48 years in
favour of the 39™ defendant. The 39" defendant has not contested the suit. Since the lease
is for 48 vears, the lease has to be ignored as the 1t defendant was not competent to
grant the lease. The lease is liable to be set aside.

79. DOCUMENT NO. (K) IN - THE PLAINT:-- This is in favour of the 40™
defendant for a period of 48 years. The 40" defendant has not contested the suit. At any
rate, the lease has to be set aside since it is beyond the competence of the 15t defendant.
| hold accordingly.

80. DOCUMENT NO. (L) IN THE PLAINT:-- This is a lease of forest area
for 24 years granted in favour of the 41% defendant. The 41% defendant has not
contested the suit regarding this lease. This document also cannot stand in the light
of the observations made above. The 