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INTRODUCTION

I, the Chairperson, Committee on Public Accounts, having been
authorised by the Committee to present this Report, on their behalf pres<ent the
Ninety First Report on parﬁgi‘aphs 2.7 to 2.16 relating to Taxes Department
contained in the Report of the Comptroller and Auditor General of India for
the year ended 31° March, 2015 (Revenue Sector).

The Report of the Comptroller and Auditor General of India for the year
ended 31% March, 2015 {(Revenue Sector) was laid on the Table of the House
on 24" February, 2016.

The Committee considered and finalised this Report at the meeting held
on 20™ January, 2026.

The Committee place on records our appreciation of the assistance
rendered to us by the Accountant General in the examination of the Audit

Report.

SUNNY JOSEPFPH,

Thiruvananthapuram, Chairperson,
24t Januway 2026 Committee on Public Accounts.
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REPORT

TAXES DEPARTMENT

2.7. Short levy of tax due to escape of turnover from assessment

Turnover conceded in the return was less than that arrived at as per Rule

2.7.1. As per Rule 10(2)(a) of the KVAT Rules, 2005, in relation to
works contract in which transfer of property takes place not in the
form of goods but in some other form, the taxable turnover in
respect of the transfer of property involved in the execution of works
contract, shall be arrived at after deducting labour and other charges
specified thereunder from the total amount received for the execution
of the works contract. However, if the taxable turnover so arrived at
- falls below the cost of goods transferred in the execution of works
contract, an amount equal to the cost of goods transferred in the
execution of works contract together with profit, if any, shall be the
taxable turnover in respect of such works contract. As per Explanation
therein cost of goods means the price of goods together with all
expenses incurred by the contractor in bringing the goods to the work
site.

Audit noticed between January 2014 and January 2015 that in the
following five cases, the works contractors while filing annual returns conceded
taxable turnover which were less than the turnover arrived at as per the
provision of KVAT Rules, 2005. This resulted in short payment of tax, cess
and interest of ¥4.12 crore as given in the following paras.

. CTO (WC&LT), Ernakulam

M/s ABB Ltd., Kochi, a works contractor filed annual return for
2011-12 conceding total and taxable turnover of ¥25.31 crore and ¥6.04
crore respectively availing ¥19.27 crore as exemption under Rule 10. Audit
found that cost of goods transferred to the works during the year was
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T17.15 crore. Thus the taxable turnover should not be less than Y17.15
crore against which the assessee assessed to tax ¥6.04 crore only. Escape
of turnover of ¥ 11.11crore from assessment due to filing of incorrect

return by the assessee resulted in short payment of tax, cess and interest of
31.70 crore.

Government stated (July 2015) that assessment had been completed
(May 2015) creating total additional demand of ¥1.52 crore. As per the
application for rectification filed by the assessee, the assessment order had
been rectified (May 2015). After giving credit to the TDS which was omitted
to be taken earlier, the additional demand was reduced to ¥ 1.28 crore. Further
report had not been received (January 2016).

. CTO (WC & LT), Alappuzha

M/s KEC International Limited, Mavelikkara, self assessed to tax a
contract receipts of I 2.87 crore during 2012-13 availing exemption of ¥2.94
crore from the total contract receipt of ¥5.81 crore. Audit found that cost of
goods transferred to the work during the years was ¥7.99 crore. As such the
taxable turnover should not be less than ¥7.99 crore. Escape of turnover from
assessment resulted in short payment of tax and interest of ¥ 89.77 lakh.

Government  stated (August 2015) that assessment had been
completed (May 2015) creating additional demand of ¥2.58 crore. The
demand was under conditional stay before DC (Appeal), Kollam. Assessee
paid (September 2015) ¥40 lakh and bank guarantee for ¥2.18 crore as per
direction of Hon'ble High Court of Kerala in writ petition filed by the assessee.
Further report had not been received (January 2016).

. CTO (WC&LT), Ernakulam

M/s Essar Projects (India) Limited, Kochi, a works contractor self
assessed to tax a turnover of ¥9.03 crore and ¥7.70 crore during 2011-12 and
2012-13 respectively. Audit found that the cost of goods transferred in the
execution of work was ¥12.88 crore and ¥10.24 crore during these years. As
such the taxable turnover should not be less than ¥12.88 crore and ¥10.24
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crore. Escape of turnover from assessment resulted in short payment of tax,
cess and interest of ¥74.63 lakh.

Government stated (July 2015) that assessment for the year 2011-12
had been completed (June 2015) creating additional demand of ¥91.64 lakh
and action was being initiated to collect the demand. Though the details of
action taken to collect the amount were called for from Government in
October 2015, their reply had not been received (January 2016).

. CTO (WC&LT), Alappuzha

M/s New Modermn Technomech Pvt. Ltd., Thakazhy, a works
contractor filed annual return for 2010-11 to 2012-13 conceding total and
taxable turnover for the above years as given in Table-2.22.

Table - 2,22

Total tarmmver 3.98% 2.80 Jle
Taxable turnover I - 334 080 0.55 |
U.II'I] et - . S EREES WS — e |
Cost of y.uuls ‘ 3.5% 113 1.90
consuoied | ik BB |
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had been completed (March 2015) creating total additional demand of I37.68
lakh. The assessee had remitted (July 2015) an amount of ¥15.07 lakh as
per the stay condition of DC (Appeal), Kollam. Further report for the
remaining period had not been received (January 2016).

. CTO (WC&LT), Alappuzha

Sri. John Panackal Peter, Alappuzha, a works contractor filed annual
return for 2011-12 and 2012-13 conceding the turnover given in Table-2.23.

Table-2.23.

(Zin crore)
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Year Total turnover | Excemption availed | Taxable turnover
2011-12 0.42 3.05 2.37
2012-13 9.62 6.31 3.31

Audit found that the cost of goods transferred to the work during 2011-
12 and 2012-13 were ¥3.03 crore and ¥4.27 crore respectively. As such, the
taxable turnover during the years should not be less than ¥3.03 crore and
<4.27 crore. Against this the taxable turnover conceded were ¥ 2.37 crore and
X 3.31 crore respectively. This led to short levy of tax of ¥24.34 lakh.

Government stated (July 2015) that assessments had been completed
creating additional demand of ¥13.67 lakh and ¥12.47 lakh for 2011-12 and
2012-13 respectively. The assessee had remitted (July 2015) an amount of
X3.80 lakh for the year 2012-13 and balance amount was under revenue
recovery. Further reports had not been received (January 2016).

The defects pointed out above are similar to those pointed out in
the previous Audit Reports. No preventive/precautionary measures were
taken by Government to avoid repetition of cases pointed out by Audit.
Thus, the Government did not take care to ensure system improvements to
guard against the loss of revenue every year despite having been pointed
out by Audit year after year.

[Audit Paragraph 2.7.1 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March, 2015
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix I}

(Excerpts from the discussion of Committee with officials concerned)

1)  When the Committee enquired about the audit observation related to
M/s. ABB Ltd., 2011-12, WC & LT, Ernakulam, the Additional Commissioner,
Taxes Department submitted that the audit para was not sustainable. He
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explained that as per the rule, turn over tax for the goods purchased had to be
remitted by the contractor, but in that case around fifty percent of the goods
purchased was pertained to ‘sale in transit’, ie. a system in which the goods were
sold to another seller instead of the actual dealer, and a verification made after
deducting the said amount would make it clear that the audit objection was not
sustainable. Then the Senior Audit Officer intervened and opined that if it was
sale in transit, it might not be included in the purchase. In reply, the Additional
Commissioner, Taxes Department quoted the assessing authority’s report that the
said amount was included in the figure accounted by the AG. He added that an
enhanced turnover assessment had been done in which an amount of ¥16.30
crore had been fixed, and the appeal filed in that regard was pending. The
Committee directed the Department to submit the judgment regarding the appeal
filed in that regard to the Committee.

2)  When the Committee directed to give an explanation regarding the case
related to M/s. KEC International Ltd, 2012-13,WC & LT, Alappuzha, the
Additional Commissioner, GST Department submitted that the assessment had
been completed and other proceedings were in progress, and the
OT.Rev. 86/2019 filed was pending before the Hon’ble High Court. Then the
Commissioner, GST Department submitted that many such cases were likely to

be settled through the amnesty scheme to be declared in August 2024.

3) Regarding the cases related to M/s. Essar Projects (India), 2011-12 &
2012-13, WC & LT, Ernakulam, the Committee accepted the reply furnished by
the Department regarding the audit observation for the year 2011-12, Then the
Additional Commissioner, GST Department submitted that the audit observation
for the year 2012-13 was not sustainable. The AG had accounted the purchase
cost of the goods instead of the turn over tax of the materials consumed by the
contractor, and the tax in that case had been remitted by assessing the exact
turnover. The Senior Audit Officer stated that the reply furnished was quite
confusing that only ¥ 4.00 crore out of the total ¥ 10.00 crore received had been

consumed, and not any clarification regarding what happened to the liquidated




company’s ¥ 6.00 crore. He added that the AG had demanded a copy of the P&L
Account. The Additional Commissioner, GST Department submitted that the
work might be in progress there and the assessment had to be sought from the
liquidated authority. He added that in fact, the firm was liable to pay tax and a
report in that regard would be submitted after verification. When the Joint
Secretary, Legislature Secretariat pointed out that the AG’s remark was about the
purchase price in the work contract, the Additional Commissioner, GST
Department submitted that as per the provisions at present, for a purchase of
goods worth ¥ 10 lakh, if the consumption of materials was for 9 lakh, the
taxable turnover could be assessed as Y10 lakh, and if the consumption was for
38 lakh for a purchase of Y10 lakh, the taxable turnover assessment made as 39
lakh could be accepted. As the entire goods purchased was not consumed, the
taxable amount assessed was below the turnover, and hence the above
mentioned case was not sustainable. He added that the liquidation case
mentioned by the AG was happened recently and a report regarding the

assessment made thereafter would be submitted.

4)  When the Committee directed to give an explanation regarding the case
related to M/s. New Modern Technomech Pvt. Ltd 2010-11 to 2012-13, WC &
LT, Alappuzha, the Additional Commissioner, GST Department submitted that
the assessment had been completed and the case was found sustainable.
A reassessment notice had been issued in May 2024 as the case had been set
aside by the Tribunal. The Committee directed to furnish a final report in that
regard at the earliest, and the Additional Commissioner, GST Department

agreed to do so.

5)  While considering the audit observations related to Sri. John Panackal
Peter, Alappuzha,2011-12, 2012-13 CTO(WC), Alappuzha, the Additional
Commissioner, GST Department explained that the assessment in that regard
had been made and the collection proceedings had been completed. The
Committee accepted the reply.
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Conclusion/Recommendation

6) The Committee directs the Department to furnish present status of
the appeal filed by M/s. ABB Lid., 2011-12, WC & LT, Ernakulam and the
case filed by M/s. KEC International Ltd, 2012-13,WC & LT, Alappuzha.

7)  The Committee directs the Department to submit a report regarding
the assessment made in connection with M/s. Essar Projects (India), 2011-12
& 2012-13, WC & LT, Ernakulam within two months.

8) The Committee directs the Departinent to submit a detailed report on
assessment and realisation of dues in connection with M/s. New Modern
Technomech Pvt. Ltd 2010-11 to 2012-13, WC & LT, Alappuzha within two
months.

2.7.2 Explanation VII under Section 2(lii} of the KVAT Act, 2003
stipulates that where a dealer sells any goods purchased by him
at a price lower than that at which it was purchased and
subsequently receives any amount from any person towards
reimbursement of the balance of the price, the amount so
received shall be deemed to be turnover in respect of such goods.

Test check of the records of the Commercial Taxes Department,
Government of Kerala revealed that seven dealers of cement under four
CTOs had done self-assessment of the tax in respect of their sales but
while doing so they had evaded tax to the tune of ¥140.63 lakh along with
interest by not taking in to account the amount of discount received by
them subsequent to sale at a price lower than purchase price. The details
of the amount of tax evaded by these dealers are given in the following
Table 2.24,

Audit brought above cases to the notice of Department between October
2013 and December 2015 and to Government between February 2015 and
December 2015. In response to audit observations, the Government stated that
assessments have been revised by creating additional demand of ¥ 64.93 lakh in




Table-2.24

1 M/s A Traders, CTO, Special Circle, | 20011412 208.00 1A
Amaravila Thirovananthaparam
2 Sri. M. Abubaker 2011-12 9130 13.50
3 | M's Star Traders, 200914 1o 21161 | 34.53
1 Thiruvananthapuram 2011-12
4 | MJs Arya Apeucies, 2000114 83.73 1237
Malayinkeezhu 2011-12
5 Mis Kighakkedathu | AIT & CTO, Ranm | 2008-09 io 180.42 3123
Enterprises, 251213
Pazhavangadi
6 | M/ Krishna AT & CTO, Vythivi | 2008-10 10 6790 | - 1189
Hardwares, Kalpeta 01112
|7 | M/s Akhil Ansu CTO, Pala 201112 42.96 6.40
_ Agencies, Kidangoor s
| Tutal 140463
Six cases.

It was further observed by the Audit that after paying mandatory
amount of tax (which is quite small when compared with total tax
amount), these dealers had filed appeals against the demand for additional
tax created by the assessing authorities. Further action taken by the

Department and the Government was awaited (January 2016).

Audit had pointed out many such instances (37 cases involving tax
effect of ¥4.40 crore) repeatedly in the past. Present position of those cases

is given in the following Table 2.25:




Table-2.25
1 Wil 0 20 6 ¥
0.34 Nil 2.07 1.38 .61 4.40
3 1 ! 3
2 4 6
2 2
1 1
1 3 4
1 2 2 ]
z 2 &
0.01 0.01 0.12 0.06 - b2o

Further audit scrutiny of the records revealed as under:

. Out of 37 cases pointed out in earlier Reports, 23 cases are under
approval/court out of which in eight, second appeal has been filed against
the decision on first appeal. Out of eight cases pending before Tribunal,
six cases were filed by the Department.

. No action had been taken by the Department and the Government in
cases after appeals were filed.

. There had been delays in taking decision in appeal cases.

. Government had taken action only in individual cases pointed out
by Audit and issued instructions in such cases.

There had been no action on the part of the Government to stem the
problem by issuing instructions in a consolidated manner to carry out
systemic changes to avoid reoccurrence of such cases in future.
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. CTO, Special Circle, Palakkad

M/s Ramesh Iron and Steel Company India Private Limited was a dealer
in iron & steel and its products. During 2012-13, the dealer self assessed tax
on a sales turnover of ¥109.72 crore while its purchase cost was ¥111.22
crore. Though the assessee sold goods at a price lower than the purchase price
discount of ¥240.19 lakh received subsequently was not reckoned as turnover
and assessed to tax. This resulted in the short payment of tax and interest of
¥ 10.73 lakh.

Government stated (July 2015) that assessment had been completed
(May 2015) creating additional demand of ¥14.05 lakh. The assessee paid
I4.22 lakh and the balance amount was under collection. Though the details
of action taken to collect the amount had been called for from Government in
October 2015, their reply was still awaited (January 2016).

[Audit Paragraph 2.7.2 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March, 2015

(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix 1I]

(Excerpts from the discussion of Committee with officials concerned)

S)  When the Committee wanted to give an explanation regarding the case
related to M/s. AB Traders, 2011-12, Special Circle, Tvpm, the Additional
Commissioner, GST Department submitted that the case was partially
sustainable. The AG’s observation was to assess ¥ 2 crore received as discount
amount. Assessment was made up to ¥ 90 lakh and the AG’s objection was
found sustainable. He added that the remaining was not found sustainable.

10) When the Committee enquired an explanation regarding the case related
to Sri.M.Abubaker 2011-12, Special Circle, Tvpm, the Additional
Commissioner, GST Department submitted that the case was sustainable and the

collection measures had been completed. The Committee accepted the reply.
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11) When the Committee directed to give an explanation regarding the case
related to M/s. Star Traders, 2009-10 to 2011-12, Special Circle, Tvpm, the
Additional Commissioner, GST Department submitted that the case was not
sustainable. The eligibility of the discount provided was proved in the
assessment, and a revised RMT in that regard had been submitted. The
Committee wanted a detailed report on the present status of the case regarding
the assessment for the year 2011-12, which was pending before the Hon’ble
High Court, and the Additional Commissioner, GST Department agreed to

submit the report.

12) While considering the audit observations related to M/s. Arya Agencies,
2010-11 2011-12, Special Circle, Tvpm, the Committee accepted the reply
furnished by the Department.

13) When the Committee wanted to give an explanation regarding the case
related to M/s. Kizhakkedathu Enterprises, 2008-09 to 2012-13, AIT & STO,
Ranni, the Additional Commissioner, GST Department replied that revenue

recovery measures in that regard was being taken.

14) While considering the audit observations related to M/s. Krishna
Hardwares, 2009-10 to 2011-12, Vythiri and M/s. Akhil Ansu Agencies,
2011-12, CTO, Pala, the Additional Commissioner, GST Department submitted
that the cases had been settled, and the Committee accepted the reply.

15) While considering the audit observations related to M/s. Ramesh Iron and
Steel Company India Pvt. Ltd. 2012-13, Special Circle, Palakkad, the
Committee accepted the reply furnished by the Department.

Conclusion/Recommendation

16) The Committee directs the Department to furnish present status of
the case filed before the Hon’ble High Court in connection with M/s. Star
Traders, 2011-12, Special Circle, Thiruvananthapuram.
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17) The Committee directs the Department to submit report on the
present status of the revenue recovery proceedings in connection with M/s.

Kizhakkedathu Enterprises, 2008-09 to 2012-13, AIT & STO, Ranni, within
two months.

2.7.3. Under Section 42(2) of KVAT Act, 2003 where any dealer detects
any omission or mistake in the annual return submitted by him
with reference to the audited figures, he shall file along with the
audit certificate, revised annual return rectifying the mistake or
omission and if the tax liability increases, the revised return
shall be accompanied by proof of payment of such tax, interest
due thereon and twice the interest as penal interest. Under
Section 91 of the Act, when payment towards tax or any other
amount due is made, it shall be appropriated first towards
interest accrued, the balance available shall be appropriated
towards principal outstanding.

. CTO, Special Circle, Kottarakkara

M/s. Sree Vinayaka Motors, Kottarakkara, a dealer in motor vehicles
submitted (May 2012) annual return for 2011-12, after remitting tax of ¥6.20
crore. Subsequently, the assessee revised the annual return with total tax
liability of ¥7.20 crore. Audit found that though the assessee had paid
differential tax and cess payable as per the revised annual return, they had not
remitted the interest and penal interest due thereon. Moreover, payment made
by the assessee amounting to rupees one crore was not appropriated first
towards interest. Non levy of interest and non appropriation of payment first
towards interest resulted in short payment of tax, interest and penal interest of
¥ 33.74 lakh.

Government stated (July 2015) that assessment had been completed
(December 2014) creating additional demand of ¥13.74 lakh and the
demand had been advised for revenue recovery. Commissioner of
Commercial Taxes (November 2015) informed that the assessing authority
had demanded (November 2015) penal interest of ¥21.19 lakh. Further
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report had not been received (January 2016).

[Audit Paragraph 2.7.3 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31" March 2015
(Revenue Sector)]

[Note furnished by the Government on the above audit paragraphs is included as
Appendix 1]

(Excerpts from the discussion of Committee with officials concerned)

18) When the Committee enquired about the case related to M/s. Sree
Vinayaka Motors, 2011-12, Special Circle, Kottarakkara, the Additional
Commissioner, GST Department submitted that the entire amount had been
remitted under the amnesty scheme, and the Committee accepted the reply.

Conclusion/Recommendation
19) No comments

2.7.4 Section 2 (xliv) of the KVAT Act, 2003 provides that sale price
includes any sum charged for anything done by the dealer in
respect of the goods or services at the time of or before delivery
thereof.

. CTO, Special Circle, Palakkad

M/s. Sivasakthi Engineering and Fabrications, Walayar, was a
manufacturer of cement products. The sales turnover disclosed by the assessee
as per the annual returns and transportation charges received by the assessee
as per P&L account during the years 2008-09, 2009-10, 2010-11 and 2012-
13 are as detailed in Table - 2.26.

Audit found that the assessee had entered into agreement with KSEB for
supply of electric poles to various electrical circles during the above period.
In the agreement with KSEB, it was stipulated that contract was for
manufacture and delivery of poles within or outside the concerned electrical
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Tabde - 2.26

Transportation charges reccived | T 107 lakh J‘ T 5944 };slg&‘ L3161 lukh | 156 crore

circles. As such, the transportation charges received would form part of the
turnover. However, the assessee did not assess to tax the above turnover. This
resulted in short payment of tax and interest of ¥ 17.51 lakh.

Government stated (July 2015) that assessment for 2012-13 had been
completed (January 2015) creating additional demand of ¥9.38 lakh. The
assessee had remitted 30 per cent of the demand as per the stay condition of
DC (Appeal), Ernakulam. Further report for the remaining period had not
been received (January 2016).

[Audit Paragraph 2.7.4 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March 2015.
(Revenue Sector)]

[Note furnished by the Government on the above audit paragraph is included as
Appendix IT]

(Excerpts from the discussion of Committee with officials concerned)

20) When the Committee enquired about the case related to M/s. Sivasakthi
Engineering and Fabrications, 2008-09 to 2012-13, Special Circle, Palakkad, the
Additional Commissioner, GST Department submitted that the entire amount as
per the amnesty scheme had been remitted, and the Committee accepted the

reply.
Conclusion/Recommendation

21) No comments
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2.8 Non/ Short Payment of surcharge

Surcharge leviable under Kerala Surcharge on Taxes (KST) Act, 1957 was
either not levied or short levied.

Under Section 3(1A) of the KST Act, 1957, in the case of national or
multinational companies functioning in the State as retail chains or
direct marketing chains who import not less than 50 per cent of their
stock from outside the state or country and not less than 75 per cent of
whose sales are retail business, and whose total turnover exceeds five
crore rupees per annum, tax payable under Section 6 of KVAT Act, 2003
shall be increased by a surcharge at the rate of ten per cent.

Audit noticed between January 2013 and September 2015 that in the
case of following six assessees having annual sales turnover above rupees
five crore, though more than 75 per cent of sales of the assessee were through
retail business and more than 50 per cent of their stock were impoited from
outside the State/country, the output tax payable was not increased by a
surcharge at 10 per cent as per the provisions of KST Act, 1957. This resulted
in short payment of surcharge and interest of ¥ 6.09 crore as detailed below:

. CTO, Special Circle I, Emakulam

M/s Joy Alukkas India Private Ltd., Ernakulam, a multi-national company
dealing with gold jewellery imported more than 50 per cent of their stock from
outside the State or country during 2008-09 and 2009-10. Though their sales
turnover for 2008-09 and 2009-10 amounting to ¥546.68 crore and I 568.02
crore respectively, exceeded rupees five crore per annum and more than 75 per
cent of their sales were retail business, they had not paid surcharge at the rate
of ten per cent on the output tax payable. This resulted in short payment of
surcharge and interest of I 4.30 crore.

Government stated (October 2015) that the levy of surcharge was
applicable only to big retail chains and direct marketing chains. Moreover, the
assessee had not given any franchisee agreement to anybody to conduct
business in their name. As such, the assessee is not liable to pay surcharge.
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As per the Explanation 1 below Section 3(1A), big retail chains and
direct marketing chains means retail sales outlets or part of retails sales outlet
of companies having a registered business name which share a registered
business name or commercial name by way of franchisee agreement or
otherwise with standardized sales, purchase and promotional activities. As per
Explanation II, retail business shall mean sales to persons other than registered
dealer. M/s. Joy Alukkas India Pvt. Ltd. is a company having retail sales outlet
and a registered business name. Besides, more than 75 per cent of the sale
were effected to persons other than to registered dealers. Hence, the assessee
will come under the meaning of big retail chain. As such, the assessee is
liable to pay surcharge. Hence the reply furnished by the Government was not
acceptable.

. CTO, Special Circle, Thiruvananthapuram

> M/s Pothys Garments, Thiruvananthapuram, an assessee in garments
had more than 75 per cent of sales through retail business and more than 50
per cent of their stocks were imported from outside the State/ country during
2012-13 and 2013-14. Though their total turnover exceeded rupees five
crore per annum, the output tax of ¥ 4.80 crore and ¥4.98 crore
respectively were not increased by a surcharge at 10 per cent as per the
provisions of KST Act, 1957. This resulted in short payment of surcharge
and interest of ¥ 1.18 crore.

> M/s Pothys Textiles, Thiruvananthapuram, an assessee in textile business
had more than 75 per cent of sales through retail business and more than 50
per cent of their stocks were imported from outside the State/ country during
2012-13 and 2013-14. Though their total turnover exceeded rupees five crore
per annum, the output tax of ¥20.56 lakh and ¥28.70 lakh respectively were
not increased by a surcharge at 10 per cent as per the provisions of KST Act,
1957. This resulted in short payment of surcharge and interest of ¥5.86 lakh.

Government stated (December 2015) that the above points would be
verified and final reply submitted on completion of verification. Further reports
had not been received (January 2016).
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J CTO, Special Circle IT, Emakulam

» M/s. Lulu International Shopping Mall Private Ltd. was a retail venture
by the Lulu Group. Audit found that during 2012-13, more than 75 per cent of
sales of the assessee were through retail business and more than 50 per cent
of their stocks were imported from outside the State/ country. Though their total
turnover exceeded rupees five crore per annum, the output tax of ¥195.63
lakh was not increased by a surcharge at 10 per cent as per the provisions of
KST Act, 1957. This resulted in short payment of surcharge and interest of
¥23.13 lakh.

Government stated (July 2015) that assessment had been completed
(December 2014) creating additional demand of ¥23.52 lakh. The assessee
had remitted an amount of ¥19.60 lakh. Balance amount was under revenue
recovery. Further report had not been received (January 2016).

> M/s Fab India Overseas (P) Ltd., Kochi, a shopping mall was liable to
pay surcharge under Section 3(1A) since their entire purchase were from
outside the State and entire sales were to customers within the State. Audit
found that during 2012-13 surcharge of ¥ 14.35 lakh was due from the assessee
on the out put tax of I143.52 lakh disclosed by them. But the assessee paid
% 2.29 lakh only towards surcharge. Short remittance of surcharge and interest
worked out to ¥ 14.23 lakh.

Government stated (July 2015) that assessment had been completed
(February 2015) creating additional demand of ¥17.65 lakh. The assessee
remitted (March 2015) an amount of ¥7.50 lakh as per the conditional stay
granted by Hon'ble High Court of Kerala in writ petition filed by the
assessee. Further report had not been received (January 2016).

. CTO, II Circle, Kalamassery

M/s Monavie India Enterprises Private Limited, Palarivattom, was a
multinational company involved in direct marketing of health drinks. As per
Annual returns for 2011-12 and 2012-13 filed by the assessee, the entire
product for sale were stock transferred from outside the state and sales
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turnover for the years were ¥6.70 crore and ¥5.40 crore respectively.
Though their entire sales were through direct marketing/retail chain the
output tax of I83.70 lakh and ¥69.39 lakh were not increased by a
surcharge at 10 per cent as per the provisions of the KST Act, 1957. This
resulted in short payment of surcharge and interest of ¥ 18.31 Jakh.

Government stated (July 2015) that assessment of the year 2011-12
had been completed (June 2013) creating additional demand of ¥9.54 lakh.
The appeal filed by the assessee had been allowed (July 2014) by the AC
(Appeal) Ernakulam. Against this order, the DC, Ernakulam filed (January
2015) second appeal before Hon'ble Tribunal, Ernakulam. Further report for
2012-13 had not been received (January 2016).

Though similar cases were pointed out by Audit in previous Audit
Reports, no preventive/ precautionary measures were taken by
Department/Government to avoid the defect during succeeding years. Details
of action taken by the Government on the previous paras though called for
had not been received (January 2016).

[Audit Paragraph 2.8 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31" March, 2015 -
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix i1}

(Excerpts from the discussion of Committee with officials concerned)

22) When the Committee enquired about the case related to M/s. Joy Alukkas
India Pvt. Ltd., 2008-09, 2009-10, Special Circle I, Ernakulam, the Additional
Commissioner, GST Department submitted that the provision in the Act based
on which the observations were made in the audit para 2.8 had been quashed by
the Hon’ble High Court and all the cases mentioned in the said audit para were
not sustainable and a general reply regarding all the cases mentioned in the audit
para 2.8 had been submitted accordingly. The Committee accepted the report
furnished by the Department regarding M/s. Joy Alukkas India Pvt. Ltd., 2008-
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09, 2009-10, Special Circle I, Ernakulam, M/s. Pothys Garments, 2012-13,
2013-14, Special Circle, Tvpm, M/s. Pothys Textiles, 2012-13 2013-14, Special
Circle, Tvpm, M/s. Lulu International Shopping Mall Pvt. Ltd, 2012-13, Special
Circle II, Ernakulam, M/s. Fab India Overseas (P) Limited, Special Circle II,
Ernakulam and M/s. Monavie India Enterpises Pvt. Ltd. 2011-12, 2012-13, II
Circle, Kalamassery.

Conclusion/Recommendation
23) No comments

2.9 Short levy of tax due to misclassification

Commodities were misclassified which resulted in short levy of tax. ;

¢ CTO, Special Circle II, Ernakulam

M/s Crompton Greaves Ltd., Kochi, was a dealer in electrical goods,
pump sets and parts etc. During 2012-13, sales turnover of Home UPS for
£110.91 lakh was classified as that of computer systems and peripherals and
assessed at five per cent instead of at the applicable rate of 13.5 per cent.
The misclassification resulted in the short payment of tax and interest of
T 11.22 lakh.

Government stated (July 2015) that assessment had been completed
(June 2015) creating total additional demand of ¥17.89 lakh and the assessee
had remitted (July 2015) ¥5.50 lakh. Further report had not been received
(January 2016).

. CTO, I Circle, Thrissur

M/s Sreehari Metals, Thrissur was a dealer in rubber products and
lubricants. During 2011-12, the assessee self assessed to tax the turnover of
lubricants for ¥ 166.01 lakh assessable at the rate of 12.5 per cent at a lower
rate of four per cent. Application of incorrect rate of tax resulted in short
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payment of tax, cess and interest of ¥ 16.82 lakh.

Government stated (October 2015) that the assessment of the dealer
had been completed (December 2013) creating additional demand of
¥19.87 lakh incorporating other defects also. The dealer filed appeal against
the assessment.

The Assistant Commissioner (Appeal), Thrissur set aside the above
assessment order (January 2014) and directed the assessing authority to re-
examine the assessment. The reassessment was pending for disposal. The
current status though called for (November 2015) had not been received
(January 2016).

. CTO, II Circle, Exnakulam

M/s. Malabar Laminates, Kochi a dealer in bamboo and plywood
products conceded in their annual return for 2012-13 sales turnover of ¥2.38
crore and I50.08 lakh respectively. The inter-State purchase turnover of these
products conceded in the retum were ¥ 1.71 crore and ¥ 84.92 lakh respectively.
However as per the certified annual accounts of the company the purchase
turnover accounted was ¥2.17 crore and ¥38.97 lakh respectively for the
same sales turnover returned. Audit found from the check post module! of
KVATIS that the inter-State purchase turnover of plywood of this company
was more than I85 lakh. Thus, the assessee misclassified the purchase
turnover and corresponding sales turnover of plywood as that of bamboo
products to evade tax. This resulted in short payment of tax and interest of
¥ 8.02 lakh.

Government stated (September 2015) that assessment had been
completed (June 2015) creating additional demand of ¥8.76 lakh. The
assessee had remitted ¥2.63 lakh and furnished security for the balance
amount as per the stay condition of Assistant Commissioner (Appeal)
Ernakulam. No action was taken to get the stay vacated. Further report had not
been received (January 2016).

1 Module of the KVATIS in which the transactions of check post are recorded.
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. CTO, Special Circle, Thodupuzha

M/s Sree Vijayalekashmi Traders, Thodupuzha was a dealer in grocery
and pulses. Audit cross verified the annual return of the assessee for 2012-13
with the check post transaction in KVATIS module and found that the
interstate stock transfer in to the state and interstate purchase turnover of items
taxable at five per cent conceded in the annual return was less than that in the
KVATIS check post transaction while the turnover of goods taxable at one
per cent conceded was more than that in the KVATIS check post transaction.
It was evident that the assessee had wrongly classified five per cent taxable
goods as one per cent taxable goods. Misclassification of goods resulted in the
short payment of tax and interest of ¥7.59 lakh.

Government stated (July 2015) that assessment had been completed
(February 2015) creating additional demand of ¥9.17 lakh. Further report
had not been received (January 2016).

[Audit Paragraph 2.9 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March 2015
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix II}

(Excerpts from the discussion of Committee with officials concerned)

24)  The Committee considered the audit observations and accepted the reply
furnished by the Department in regard to M/s. Crompton Greaves Ltd. 2012-
13,5pecial Circle II, Ernakulam, M/s. Sreehari Metals,2011-12, I Circle,
Thrissur, M/s. Malabar Laminates, 2012-13, II Circle, Ernakulam and M/s. Sree
Vijayalekshmi Traders, 2012-13, Special Circle, Thodupuzha.

Conclusion/Recommendation

25) No comments
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2.10 Non-payment of purchase tax

The assessee did not pay purchase tax for the purchases made
from unregistered dealers

) CTO, Special Circle, Kollam

Under Section 6(2)(b) of the KVAT Act, 2003 every dealer who
purchases taxable goods from unregistered dealers and despatches
the goods to any place outside the State otherwise than by way of sale
in the course of inter-state trade or export, shall pay tax on the
purchase turnover of the goods at the rates specified under Section
6(1), provided that the maximum rate leviable under this clause shall
not exceed four per cent.

M/s. Kalyan Jewellers, Kollam, a dealer in gold jewellery stock
transferred gold jewellery amounting to ¥51.18 crore and ¥94.06 crore outside
the State, which constituted 29.59 per cent and 42 per cent of their total
disposal during the year 2011-12 and 2012-13. They made local purchase of
gold jewellery from unregistered dealers for ¥43.98 crare and Y 60.14 crore in
the year 2011-12 and 2012-13 respectively. Though the assessee was liable to
pay purchase tax proportionate to the purchases made from unregistered
dealers, they had not paid any purchase tax. This resulted in non-payment of
tax, cess and interest amounting to < 2.31 crore.

Government stated (July 2015) that the assessee had opted for Gold
Compounding Scheme under Section 8 of KVAT Act, 2003 and the Section
does not permit a portion of the turnover being taxed under Section 6(1)
over and above the quantum of tax fixed under Section 8(f). Hence, purchase
tax assessable on portion proportionate to stock transfer out and the
disallowance of special rebate for the same vide provision to Section 12 of the
KVAT Act, 2003 is ultra vires to the provision of Section 8 of the KVAT Act,
2003. The reply was not acceptable since the compounded dealers had not
been specifically exempted from payment of purchase tax. Further report had
not been received (January 2016).



23

[Audit Paragraph 2.10 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March 2015.
(Revenue Sector)]

[Note furnished by the Government on the above audit paragraph is included as
Appendix II}

(Excerpts from the discussion of Committee with officials concerned)

26) When the Committee enquired about the audit observations related to
M/s Kalyan Jewellers, 2011-12 and 2012-13, Special Circle, Kollam, the Joint
Secretary, Legislature Secretariat brought to the attention of the Committee that
the Judgment of the Hon’ble High Court in that case had been sought by the
Accountant General. Then the Senior Audit Officer informed that the Judgment

was received and the said case might be exempted. The Committee agreed with
that.

Conclusion/Recommendation
27) No comments

2.11 Short payment of tax due to incorrect exemption allowed

The assessee availed exemption in excess of that admissible as per Rule

Rule 10(2)(b) of KVAT Rules, 2005 stipulates that where the actual
turnover, in respect of the works contract in which the transfer of goods
takes place not in the form of goods but in some other form, is not
ascertainable from the books of accounts, the total turnover in respect
of such works contract shall be computed after deducting labour and
other charges as given in the table below the Rule from the total
amount of contract. Labour and other charges deductable in works
contract in respect of Annual Maintenance Contract (AMC) is 50 per
cent of contract receipts. As per Section 6(1) (f) of KVAT Act, 2003 in
the case of transfer of goods involved in the execution of works
contract, where the transfer is not in the form of goods, but in some
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other form the rate of tax shall be 13.5 per cent.
. CTO, Special Circle I, Emakulam

> M/s HCL Infosystems Ltd.,, Kochi, was a dealer in computer and
accessories. During 2011-12, they claimed exemption of ¥4.95 crore from
the total receipt of ¥5.95 crore towards AMC against the actual eligible
exemption of ¥2.97 crore. During 2012-13, they claimed exemption of I4.65
crore from the total receipt of ¥6.40 crore towards AMC, against the actual
eligible exemption of ¥3.20 crore. Availing of excess exemption resulted in
short payment of tax and interest of ¥29.42 lakh and ¥ 8.53 lakh during 2011-
12 and 2012-13.

Government stated (July 2015) that the assessment for the year 2012-13
had been completed (June 2015) creating additional demand of ¥ 9.68 lakh and
the amount is under collection. Further report for the remaining period had not
been received (January 2016).

» M/s Crompton Greaves Limited, Kochi, was a dealer in electrical goods,
pump sets and parts etc. During 2012-13, they self assessed to tax at five
per cent turnover of AMC amounting to I57.66 lakh after availing
deduction under Rule 10(2) (b) for ¥60.54 lakh from the total turnover
of ¥118.19 lakh. Since the turnover was arrived at under Rule 10(2) (b),
the deduction admissible is ¥59.10 lakh (50 per cent) only and the
balance turnover should have been assessed at 13.5 per cent. Failure to
do this resulted in short payment of tax and interest of ¥ 6.06 lakh.

Government stated (July 2015) that assessment had been completed
(June 2015) creating additional demand of ¥17.89 lakh. Further report had not
been received (January 2016).

[Audit Paragraph 2.11 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March 2015
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
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Appendix II]
(Excerpts from the discussion of Committee with officials concerned)

28) While considering the audit observations related to M/s. HCL Infosystems
Ltd, 2011-12 and 2012-13, Special Circie II, Ernakulam, the Joint Secretary,
Legislature Secretariat brought to the attention of the Committee that the case
had been settled, and the Committee accepted the reply furnished by the
Department.

29) While considering the audit observations related to M/s Crompton
Greaves Ltd. 32070379915/2012-13,Special Circle II, Ernakulam, the
Committee accepted the report submitted by the Department.

Conclusion/Recommendation
30) No comments

2,12 Short payment of tax due to incorrect claim of input tax credit /
special rebate allowed

xcess input tax credit/special rebate was availed resulting in short payment
of tax

2.12.1 Section 11(m) of KVAT Act, 2003, read with Rule 58(10)(i) of
KVAT Rules, 2005, stipulates that no input tax credit shall be
allowed for the purchases of goods where tax invoice in form
No.8 is not available with the dealer or there is evidence that the
same has not been issued by the selling dealer.

. CTO, II Circle, Ernakulam

M/s Sreeragh General Finance Limited, Kochi, a dealer in motor
vehicles and computer products, availed input tax credit of ¥ 1.09 crore during
2012-13, on the purchase of goods for ¥8.13 crore. Audit found from the
KVATIS that this included input tax credit of ¥16.15 lakh on the purchase of
goods for T1.20 crore from two dealers; but not supported by proper invoices
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issued to the assessee. The invoices filed by the assessee were issued by these
two dealers in Form 8B applicable to end customers. Availing input tax credit
without proper invoice was not in order. The incorrect availing of input tax
credit had resulted in short payment of tax and interest of ¥19.21 lakh.

Government stated (October 2015) that necessary instructions had
been given (August 2015) to the DC, Ernakulam to re-examine the case.
Further report had not been received (January 2016).

2.12.2 Under proviso 3 to Section 11(3) of KVAT Act, 2003, where any
goods purchased in the State are subsequently sent outside the
State or used in the manufacture of goods and the same are sent
outside the State otherwise than by way of sale in the course of
inter- State trade or export, input tax credit shall be limited to
the amount of input tax paid in excess of five per cent on the
purchase turnover of such goods sent outside the State.

. CTO, II Circle, Palakkad

M/s Mascon Tillers and Tractors, Palakkad, was a dealer in tillers,
tractors etc. During 2010-11, 2011-12 and 2012-13, the assessee purchased
tillers and tractors for ¥6.48 crore, ¥4.15 crore and ¥9.42 crore respectively
and availed input tax credit of ¥27.68 lakh, ¥33.23 lakh and ¥47.08 lakh
respectively. Audit found that out of the total disposal of goods for ¥9.09
crore, ¥10.06 crore and ¥12.61 crore, 9.41 per cent, 6.23 per cent and 9.39
per cent respectively were stock transferred outside the State during the above
period. As such four/five per cent input tax credit proportionate to interstate
stock transfer to outside the State had to be reversed which was not done.
Availing of excess input tax credit resulted in short payment of tax and interest
of ¥10.57 lakh.

Government stated (July 2015) that assessment for the year 2012-13
had been completed (February 2015) and the assessee had remitted the
amount of ¥5.26 lakh. Further report for the remaining period had not
been received (January, 2016).
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. CTO, Tirurangadi

M/s Classic Foot Care (India) Private Limited, Malappuram, was a
manufacturer of footwear. During 2012-13, they availed input tax credit of
T41.02 lakh on a local purchase of 5.78 crore. They reversed input tax of
X7.43 lakh against stock transferred to outside the State, goods for ¥3.29
crore. Audit found that five per cent input tax credit to be reversed
proportionate to inter-State stock transfer would come to ¥ 13.42 lakh. Availing

of excess input tax credit resulted in short payment of tax and interest of ¥ 7.07
lakh.

Government stated (July 2015) that assessment had been completed
(January 2015) creating total additional demand of ¥7.12 lakh. The assessee
had remitted (between March, 2015 and May, 2015) an amount of %4.50
lakh. Further report had not been received (January, 2016).

2.12.3 Under Section 12(2) of KVAT Act, 2003 dealer paying
compounded tax under Section 8 shall not be eligible for rebate
under Section 12(1).

. CTO, Chalakudy

M/s Institute of Indian Therapies, Annamanada was a dealer in medicine
paying tax under Section 8(e) of the Act. Audit found that during 2010-11, the
assessee availed special rebate of ¥5.19 lakh corresponding to the purchase
turnover of ¥119.06 lakh. Incorrect availing of special rebate resulted in short
payment of tax, cess and interest of ¥ 6.44 lakh.

Government stated (August 2015) that assessment had been revised
disallowing special rebate of ¥4.86 lakh. Special rebate of ¥0.32 lakh was
allowed for the raw materials for the manufacturing of medicine. Further
report had not been received (January 2016).

[Audit Paragraphs 2.12.1 to 2.12.3 contained in the Report of the
Comptroller and Auditor General of India for the year ended 31* March,
2015(Revenue Sector).]




28

[Note furnished by the Government on the above audit paragraphs is included as
Appendix II]

(Excerpts from the discussion of Committee with officials concerned)

31) When the Committee directed to give an explanation regarding the case
related to M/s. Sreeragh General Finance Ltd. 2012-13, II Circle, Ernakulam, the
Additional Commissioner, GST Department submitted that the case was
sustainable. He added that assessment had been completed and notice as per the
modified assessment had been issued. The Committee directed to furnish a
report after completing the final assessment, and the Additional Commissioner,
GST Department agreed to do so.

32)  The Committee considered and accepted the reply furnished by the
Department regarding the audit observations related to M/s Mascon Tillers and
Tractors, Palakkad, 32090634101/ 2010-11 to 2012-13 and M/s. Classsic Foot
Care (India) Ltd., 2012-13 Commercial Tax Officer, Tirurangadi.

33) When the Committee wanted to give an explanation regarding the case
related to M/s. Institute of Indian Therapies, CTO, Chalakkudy/2010-11, the
Additional Commissioner, GST Department explained that at first, the
assessment was done by disallowing the claim of any special rebate. Later
reassessment was done as per the provision in the Kerala Finance Act that all
Ayurvedic Cosmetics manufactured using drug license would be treated as
manufacturer of medicine and would be eligible for special rebate, and the same
had been accepted by both the Appellate Authority and the Assessing Authority.
He added that the assessment as manufacturer of medicine had been completed.
The Committee directed to submit the collection details as per modified
assessiment.

Conclusion/Recommendation

34) The Committee directs the Department to submit a detailed report
on assessment and collection of dues in respect of M/s Sreeragh General
Finance Ltd. 2012-13, II Circle and M/s Institute of Indian Therapies, CTO,
Chalakkudy/2010-11, Ernakulam within two months.
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2.13 Non-imposition of penalty

iPena]ty leviable as per CST Act, 1956 was not levied.

. CTO, Chittur

As per Section 8 of the CST Act, 1956, goods purchased by issuing
declaration in Form C should be intended for re-sale or for use in the
manufacturing or processing of goods for sale or in mining or in the
generation or distribution of electricity or any other form of power.
Under Section 1I0A read with Section 10(d) of the Act, for the misuse
of C form, penalty not exceeding one and a half times of the tax which
would have been levied under sub-section (2) of Section 8 should be
levied.

M/s Five Star Metals (P) Ltd., Pallavur, a metal crushing unit purchased
(December 2010) an electric generator set for ¥31.21 lakh. The assessee in
response to a notice issued by the Intelligence officer declared (January 2011)
that the generator set with accessories purchased by them was for own use and
had no direct connection to their business. Though the generator was
purchased for purposes other than that connected with the manufacturing or
processing of goods, the assessee issued Form - C declaration for the above
purchase (March 2011) which would attract penalty under Section 10(d) of
the CST Act, 1956. Amount of penalty that could be imposed comes to 35.85
lakh.

Government stated (July 2015) that assessment of the dealer had been
completed (November 2013) creating additional demand of ¥5.85 lakh. The
appeal filed by the dealer had been allowed (February 2014) by the AC
(Appeal) Palakkad. The second appeal filed by the State was dismissed
(March 2015) by the Appellate Tribunal. Further report had not been received
(January 2016).

Audit found that most of the cases mentioned above are cases pointed
out in earlier Reports. The defects could have been detected and addressed,
had the monthly/annual returns were scrutinised by the assessing officers.
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[Audit Paragraph 2.13 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March, 2015
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix II]

(Excerpts from the discussion of Committee with officials concerned)

35) The Committee considered and accepted the reply furnished by the
Department regarding the audit observation related to M/s Five Star Metals (P)
Ltd. CTO, Chittur, 32090990782/2010-11.

Conclusion/Recommendation
36) No comments
Sales Tax

2.14 Short levy of turnover tax due to non revision of assessment order

The revision of turnover tax for the previous year was not reckoned
while computing the compounded tax for subsequent years.

. CTO, Special Circle I, Kozhikode

Under Section 7 of the KGST Act, 1963, bar attached hotel of and
below two star, situated in municipal area, may, pay turnover tax on
the turnover of foreign liquor calculated at (a) one hundred and forty
per cent of the purchase value of such liquer, or (b) one hundred and
fifteen per cent of the highest turnover tax payable by him as conceded
in the return or accounts or the turnover tax paid for amy of the
previous consecutive three years, whichever is higher. The
Commissioner of Commercial Taxes, vide Circular No. 44/2006 had
jssued directions that if on a subsequent date the tax payable by a
dealer who had opted for payment of tax under compounding scheme
is revised by virtue of an appellate order or an assessment order, the
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compounded tax payable shall be based on the revised tax liability
fixed as per such orders.

M/s Sea Queen Hotel, Kozhikode, was a bar attached two star hotel
situated in municipal area, who opted for compounding scheme for payment
of turnover tax. The turnover tax assessment for 2009-10 was completed
(March 2014) and turnover tax was fixed as ¥30.43 lakh at 115 per cent
of ¥26.46 lakh, the turnover tax assessed for previous year 2008-09.
Turnover tax assessment for 2010-11, 2011-12 and 2012-13 were
completed based on the turnover tax for previous years and fixed as
¥34.99 lakh, ¥40.24 lakh and %46.27 lakh respectively. Subsequently
based on the suppression detected by the Intelligence Officer, the assessment
for the year 2008-09 was revised (March 2014), fixing the turnover tax as
X37.24 lakh. However, assessments for 2009-10 to 2012-13 were not
revised by the assessing authority based on the revised assessment order
for 2008-09. The omission on the part of the assessing officer resulted in
short levy of tax, cess and interest of ¥ 66.90 lakh.

Government stated (July 2015) that the assessments had been revised
creating additional demand of ¥26.21 lakh. The assessee had filed appeal
before DC (Appeal). Further report had not been received (January 2016).

[Audit Paragraph 2.14 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31 March, 2015
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix I}

(Excerpts from the discussion of Committee with officials concerned)

37) When the Committee directed to give an explanation regarding the case
related to M/s. Sea Queen Hotel, Kozhikode, 2009-10 to 2012-13, the
Additional Commissioner, GST Department submitted that the case was
partially sustainable, and the appeal in that regard was pending before the Joint
Commissioner (Appeais), SGSTD, Kozhikode. The Committee directed to
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submit a final report regarding the said case.
Conclusion/Recommendation

38) The Committee directs the Department to submit detailed report on
assessment and collection of dues in connection with M/s Sea Queen
Hotel, Kozhikede, 2009-10 to 2012-13 within two months.

2.15. Short levy of tax due to incorrect computation of compounded tax

While computing the compounded tax, rate was applied on incorrect turnover
tax reckoned for previous year.

Section 7 of the KGST Act, 1963 stipulates that any bar attached
hotel not being a star hotel of and above three star hotel, heritage
hotel or club, situated in Municipal area, may at its option pay
turnover tax on the turnover of foreign liquor calculated at (a) one
hundred and forty per cent of the purchase value of such liquor, or (b)
one hundred and fifteen per cent of the highest turnover tax payable
by it as conceded in the return or accounts or the turn over tax paid
for any of the previous consecutive three years, whichever is higher
for the year 2009-10 and at (a) one hundred and eighty per cent of the
purchase value of such liquor, or (b) one hundred and twenty five per
cent of the highest turnover tax payable by him as cenceded in the
return or accounts or the turnover tax paid for any of the previous
consecutive three years, whichever is higher for the year 2010-11.

. CTO, II Circle, Tripunithura

M/s Polakulathu Tourist Home, Vyttila, was an assessee engaged in
the business of running a bar attached hotel. The turnover tax assessment
of the assessee for 2009-10 was completed by the assessing authority
(December 2012) taking the turnover as 140 per cent of the purchase
value of liquor and turnover tax was fixed at ¥16.01 lakh. Audit found
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that 115 per cent of the turnover tax payable for 2008-09 amounted to
T48.79 lakh which was higher than the turnover tax fixed by the assessing
authority. Incorrect computation of turnover tax resulted in short levy of tax,
cess and interest of ¥ 37.74 lakh.

Government stated (June 2015) that assessment had been completed
(June 2014) creating additional demand of ¥38.07 lakh and revenue recovery
efforts had been initiated for recovery of the dues. Further report had not been
received (January 2016).

. CTO, Special Circle I, Kozhikode

M/s Kalyan Residency, Koyilandy, was a bar attached hotel of three star
category. The turnover tax assessment of the assessee for 2010-11 was
completed (May 2014) by the assessing authority taking the turnover as 180
per cent of the purchase value of liquor during the year and the turnover tax
was fixed as ¥29.99 lakh. However, Audit found that the turnover tax of the
assessee for 2009-10 fixed by the assessing authority was I16.90 lakh.
Since the assessee started business from October 2009 only, the turnover tax
payable for a financial year would be ¥ 33.80 lakh. Hence, 125 per cent of the
turnover tax payable for 2009-10 amounted to ¥42.26 lakh. Incorrect
computation of compounded tax by the assessing officer resulted in short levy
of tax, cess and interest of ¥ 17.47 lakh.

Government stated (July 2015) that assessment had been completed
(March 2015) creating additional demand of ¥20.11 lakh. Further report had
not been received (January 2016).

[Audit Paragraph 2.15 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March, 2015
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix II]

(Excerpts from the discussion of Committee with officials concerned)




34

39} When the Committee enquired about the audit observation related to M/s.
Polakulathu Tourist Home,2009-10,I1 Circle, Tripunithura, the Additional
Commissioner, GST Department submitted that the issue raised by the AG was
about the closing stock of the firm. The assessment was done and the turn over
tax was fixed in which the purchase value was computed by adding the previous
year’s closing stock, ie. the opening stock of the current year and the purchase
made during the current year. The audit objection was about the turnover tax
liable to pay in accordance with the highest turnover tax paid for the previous
years. But the objection was not sustainable because after the death of the
proprietor, a new partnership business was started by his three heirs and the new
partnership business firm could not be treated as a business in continuation of
the previous one, and hence the previous year’s turnover could not be taken in to
account. The Commiittee directed to furnish a final reply in that regard and the
Additional Commissioner, GST Department agreed to do so.

40) While considering the audit observation related to M/s. Kalyan Residency
2010-11, Special Circle, Kozhikode, the Joint Secretary, Legislature Secretariat
referred to the AG’s remarks that the para might be treated as settled, and the
Committee agreed with that.

Conclusion/Recommendation

41) The Committee directs the Departinent to submit a detailed report on
the action taken on the audit observation in connection with Mj/s.
Polakulathu Tourist Home, 2009-10, II Circle, Tripunithura..

2.16 Short levy tax due to incorrect assessment

Incorrect reckoning of turnover tax resulted in short levy of compounded tax.

As per Section 5(2) of the KGST Act, 1963, bar attached hotels are
liable to pay turnover tax at 10 per cent on turnover of foreign liquor
sold by them. However, as per Section 7 of KGST Act, 1963 bar hotels
of below three star can opt for payment of such tax at compounded
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rate. For bar hotels, the rate effective from 1 July 2006 is higher of (a)
the turnover tax on the turnover of foreign liquor calculated at 135
per cent of purchase value of liquor, for hotels situated in panchayat
area and at 140 per cent of purchase value of liquor for bar hotels
sitnated in municipal corporation area or (b) 115 per cent of highest
turnover tax payable by it as conceded in the return or accounts or
the turnover tax paid, for any of the previous consecutive three years.
As per Rule 13(3) of Foreign Liquor Rules, 1953 (FL Rules, 1953) from
1 April 2007, only three star hotels and above are eligible for bar
license but existing licensees not having above classification and
functioning on 31 March 2007 shall be regularised.

. CTO, Ettumanoor

The tumover tax assessment of M/s Palakkunnel Tourist Hotel,
Ettumanoor, a bar hotel, which opted payment of tax' at compounded rate,
was finalised accepting the claim of the assessee that their business was
transferred as a whole to the new partnership firm with effect from 1
October 2008 and hence a new business. The turnover tax for 2009-10 was
assessed to I33.69 lakh being 135 per cent of purchase turnover of liquor.
Consequently, the tumover tax for 2010-11 and 2011-12 were also fixed
based on the turnover tax fixed for 2009-10. Audit found that the business
was done in the name and style M/s Palakkunnel Tourist Home upto 30
September 2008 and the business was continued with effect from 1
October 2008 under the name and style M/s Palakkunnel Tourist Hotel.
The assessee cannot be considered as a separate entity from the existing
one on the fact that if they were new entities, Rule 13(3) of FL. Rules,
1953 ought to have prevented it from grant of bar license as the hotel had no
three-star status. Hence, the compounded tax to be fixed for the year 2009-
10 was ¥38.88 lakh being 115 per cent of the tax paid during 2008-09
(highest tumover tax paid, of three preceding years). Incorrect fixation of
compounded tax for the year 2009-10 resulted in consequent short
fixation of tax for the years 2010-11 and 2011-12 also. Total short levy of
tax, cess and interest amounted to ¥ 22.70 lakh.
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Government stated (October 2015) that based on the audit
observation, the assessment was reopened under Section 19 of the KGST
Act, 1963. While deciding the appeal filed by the dealer, ‘the Deputy
Commissioner (Appeals) Kottayam quashed the assessment. Government
had issued necessary direction to the DC, Kottayam to file second appeal in
the case. Further report had not been received (January 2016).

[Audit Paragraph 2.16 contained in the Report of the Comptroller and
Auditor General of India for the year ended 31* March, 2015
(Revenue Sector).]

[Note furnished by the Government on the above audit paragraph is included as
Appendix I1] ]

(Excerpts from the discussion of Committee with officials concerned) '

42) While considering the audit observation related to M/s. Palakkunnel
Tourist Hotel, 2009-10 to 2011-12, CTO, Ettumanoor, the Committee accepted
the reply submitted by the Department.

Conclusion/Recommendation

43) No comments

SUNNY JOSEPH,
Thiruvananthapuram, Chairperson,

2thJavunzy 2026 Committee on Public Accounts.
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APPENDIX 1

SUMMARY OF MAIN CONCLUSIONS / RECOMMENDATIONS

Para | Department

No,

concerned

Conclusion / Recommendation

1

6|

16

17

Taxes

Taxes

Taxes

Taxes

Taxes

The Committee directs the Department to furnish
present status of the appeal filed by M/s. ABB Ltd.,
2011-12, WC & LT, Ernakulam and the case filed by
M/s. KEC International Ltd, 2012-13,WC & LT,
Alappuzha. ‘

The Comimittee directs the Department to submit a
report regarding the assessment made in connection |
with M/s. Essar Projects (India), 2011-12 & 2012-13,
WC & LT, Ernakulam within two months.

The Committee directs the Department to submit a
detailed report on assessment and realisation of dues
in connection with M/s. New Modern Technomech Pvt. |
Ltd 2010-11 to 2012-13, WC & LT, Alappuzha within
two months. |

The Committee directs the Departmént to furnish
present status of the case filed before the Hon’ble High ‘
Court in connection with M/s. Star Traders, 2011-12, |
Special Circle, Thiruvananthapuram. J

The Committee directs the Department to submit reporti
on the present status of the revenue recovery|
proceedings in comnection with M/s. Kizhakkedathu|
Enterprises, 2008-09 to 2012-13, AIT & STO, Ranni,l

within two months.
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Sl | P D t : )

No. 1\?;? ciﬁﬁg Conclusion / Recommendation

SRl Taxes The Committee directs the Department to submit a
detailed report on assessment and collection of dues
|in respect of M/s Sreeragh General Finance Ltd. 2012-
13, I Circie and M/s Institute of Indian Therapies,
CTO, Chalakkudy/2010-11, Ernakulam within two
months. '

Z 38 - Taxes. |The Committee directs the Department to submit
detailed report on assessment and collection of dues
in connection with M/s Sea Queen Hotel,
Kozhikode, 2009-10 to 2012-13 within two months.

8. g Taxes  |The Committee directs the Department to submit a

detailed report on the action taken on the audit
observation in connection with M/s. Polakulathu
Tourist Home, 2003-10, 1I Circle, Tripuhithura.
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Case No. 441
Para No. Gist of the case Present position
271 M/s. ABB Ltd., Kochi, a works M/s. ABB L.td.2011-12
(Bullet 1) contractor filed annual return for 2011- WC & LT, Ernakulam

12 conceding total and taxable turnover
of Rs. 25.31 crore and Rs. 6.04 crore On persual of the audit objection,with
respectively availing Rs. 19.27 crore as reference to the returns of the assessee
exemption under Rule 10. Audit found and assessing records, it is seen that
that cost of goods transferred to the audit objection is not maintainable for
works during the year was Rs. 17.15 the following reason. Assessment for
crore. Thus the taxable turnover should the year 2011-12 was completed vide
not be less than Rs. 17.15 crore against order number 32072097464/2011-12 dt
which the assessee assessed to tax Rs. 02.05.2015 fixing a total turnover of
6.04 crore only. Escape of turnover of Rs 30,44,05,336.76. In this assessment
Rs. 11.11 crore from assessment due to order exemption was given to E1 sale
filing of incorrect return by the assessee ie Sale in Transit for an amount of Rs
resulted in short payment of tax, cess 8,98,53,177/- even though the dealer
and interest of Rs. 1.70 crore. has claimed Sale in Transit for an
amount of Rs 18,09,82,431.23 u/s 6(2)
Government stated (July 2015) that of the CST Act. Further exemption
assessment had been completed (May towards 20H for Rs.3,18,25,177.56,
2015) creating total additional demand exemption towards labour  for
of Rs. 1.52 crore. As per the application Rs.1,74,31,828.87 and CST sale of
for rectification filed by the assessee, Rs.23,14,745/-was also granted.
the assessment order had been rectified Finally an amount of Rs.16,25,80,408/-
(May 2015). After giving credit to the was fixed as balance taxable turnover
TDS which was omitted to be taken and assessed to tax. As per audit it was
earlier, the additional demand was pointed out that cost of goods
reduced to Rs. 1.28 crore. Further transferred to works contract during
report had not been received (January the year was 17.15 crore and it exceeds
2016). the taxable turnover of Rs.6.04 crore
conceded by the dealer. But the total
purchase ie Rs 17,00,64,739/-conceded
by the dealer in their annual return
includes purchase related to sale in
transit. The Sale in Transit claimed by
the dealer is Rs 18,09,82,431/-and the
Sale in Transit allowed as per the
assessment order is only 8,98,53,177.
When the purchase related to this
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turnover is deducted from the total
purchase, the transfer value of balance
purchase turnover will be less than the
taxable turnover assessed vide order
dtd 02.05.2015 and RRC issued in
N0.65/2015-16 dtd.22.06.2015. Dealer
remitted 30% of the RR amount
(13169430/-) Rs.39,50,829/- as per
Chalan No.275 DTD.16.09.2015 for
filing appeal against the Order.
Appellate Order in KVATA
No.1500/15 dtd.27.04.2017 issued as
modified. Against the modified order
party filed appeal by remitting
Rs.1,88,252/- as per Chalan No.
K1.001638293201920M
dtd.14.05.201S9. Appellate Authority
disposed the Appeal as modified and
on the basis of which modified the
above order on 23.09.2021 and the
dealer filed appeal before the Appellate
Tribunal.



Case No. 442

Para No. Gist of the case Present position

2.7.1

M/s KEC International Limited, M/s. KEC International I.td

(bullet 2) Mavelikkara, self assessed to tax a 2012-13,WC & LT, Alappuzha

contract receipts of Rs. 2.87 crore during Based on the audit objection, the
2012-13 availing exemption of Rs. 2.94 Commercial Tax Officer (WC)
crore from the total contract receipt of Rs. issued Notice U/s 25 on 23.01.2015
5.81 crore. Audit found that cost of goods and the assessee requested one
transferred to the work during the years month time. The assessing authority
was Rs. 7.99 crore. As such the taxable rejected the request and completed
turnover should not be less than Rs. 7.99 the assessment on 28.05.2015 with

crore. Escape of turnover from balance tax due at Rs. 2,08,15,281/-
assessment resulted in short payment of and interest Rs. 49,95,668/- totaling
tax and interest of Rs. 89.77 lakh. to Rs. 2,58,10,950/-.

Against the order  dealer filed
Appeal before DC(A), Kollam. As
per order no. KVATA(Alpy)
328/15dt 13/07/2015, the dealer had
remitted Rs.40,00,000/- and
furnished Bank Guarantee for the
balance amount. DC (A) disposed
the appeal as dismissed.

Against the order the dealer filed
second Appeal before Tribunal
Kottayam. And also approached the
Hon’ble High court of Kerala and
who  stayed the  Recovery
proceedings till the finalisation of
Appeal. The Tribunal dismissed the
Appeal vide order No. TA (VAT )
N0.233/2017 dt 29.05.2018. Against
this order dealer approached Hon’ble
High court and who stayed the
coercive recovery steps as per
OT.Rev .86/2019 dt 02/09/2019. The
OT.Rev is still pending in Hon’ble
High court of Kerala.
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Case No. 443
Para No. Gist of the case Present position
2.7.1 M/s. Essar Projects (India) M/s. Essar Projects (India)
(bullet 3) Limited, Kochi a works contractor 2011-12 & 2012-13
self assessed to tax a turnover of Rs. WC & LT, Ernakulam

9.03 crore and Rs. 7.70 crore during

2011-12 and 2012-13 respectively. 2011-12

Audit found that the cost of goods Based on the audit objection, the books
transferred in the execution of work of accounts of the dealer was called for and
was Rs. 12.88 crore and Rs. 10.24 verified. Notice ws.25(1) was issued on
crore during these years. As such 20.04.2015 incorporating other defects
the taxable turnover should not be also. On verification of the reply filed by
less than Rs. 12.88 crore and Rs. the dealer and the audited statement, the
10.24 crore. Escape of turnover assessment was completed as taxable
from assessment resulted in short turnover of Rs. 18,00,65,684/- vide order
payment of tax, cess and interest of dated 30.06.2015 creating additional
Rs. 74.63 lakh. demand of X 65,92,782/- and X

25,71,185/- towards interest.

Government stated (July 2015)  The details of exemption claimed as per
that assessment for the year 2011-12 Rule 10 has been verified and found that
had been completed (June 2015) the exemptions claimed are supported by
creating additional demand of Rs. documentary evidence. Site office rent, tax
91.64 lakh and action was being and cess amount were not granted for
initiated to collect the demand. exemption. The contract receipt amount
Though the details of action taken to being higher in annual return and form 13
collect the amount were called for & 13A (Rs. 16,37,76,698/-) has been taken
from Government in October 2015, for completing the assessment. ie, the
their reply had not been received taxable turnover reported Rs. 9,02,53,574/-
(January 2016) in annual return Form 10B was not

accepted for assessment. Further
verification on the audit objection with
assessment completed revealed that the
taxable turnover conceded by assessee was
not below the cost of goods transferred in
execution of works contract.
Therefore, audit objection in this
regard does not exist.
With regard to the assessment completed,
the dealer filed appeal and JC{Appeals) in
order No. KVATA 1773/2015 dated
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06.01.2021 directed to modify the
assessment order with following directions.
“With regard to the claim of exemptions,
the appellant submits that the claim pertains
to Site office rent, the appellant would
produce the details of remittance particulars
and other evidence to support claim of
exemptions before the assessing authority
and the assessing authority would verify
and allow credit to the extent, proved.”

As the assessee has not appeared or
produced necessary documents for
implementing the appellate order, the
original assessment order restored on
20.10.2022.

The Company undergone liquidation and
whole liabilities against the dealers has
been intimated to the liquidator as per letter
dated 22.11.2022.

2012-13

The assessing authority had issued notice
to the dealer ws 25 (1) dated 11.12.2015
and verified the accounts of the dealer. It
was found that the taxable tumover
determined was not below the cost of goods
transferred. As per P & L A/c the cost of
materials consumed is Rs. 4,37,52,063.94/-
whereas the taxable turnover declared was
Rs. 7,69,86,461/-. when this was intimated
a copy of the P & L A/c was called for.

On a detailed verification it was found
that the assessee had taxed turnover Rs.
73,81,887/- & Rs. 1,96,64,282/- @ 4% &
12.5% whereas prevailing rate for 2012-13
was 5% & 13.5%. Interstate Purchase
suppression was also found. These defect
were detected and assessment was
completed vide order dated 31.03.2016
raising an additional demand of Rs.
1,47,58,198/- whereas the tax liability
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found by Accountant General was only Rs.
41,37,815/-

With regard to audit objection, it is
submitted that proviso to rule 10(2)(a) is
applicable only when the taxable turnover
of non-compounding work arrived after
deducing the allowable expenses under
Rule 10(2)(a) falls below the cost of goods
transferred in the execution of the works
contract. Hon’ble Supreme Court of India
in various decisions like Gannon Denkerley
& Co Vs State of Rajasthan (1992)1 KTR
178 (SC), Builders Association of India Vs
State of Karnataka & other 1993 88 STC
248 SC etc has repeatedly held that only
the material portion of the goods
transferred in the execution of works
contract is liable to tax. It is submitted that
the whole purchase of the dealer cannot be
assessed to tax in that year as presumed by
the Accountant General in the audit
objections. The material consumed is
available in the P&L A/c filed by the dealer.
Clarification by CCT No. C3/28212/11/CT
dated 19.12.2011 in an application filed by
KSEB for Pallivasal Extension Scheme in
which the assessee herein is the contractor,
states that only when the goods are
installed, the sale will conclude attracting
tax under KVATA Act. It is most humbly
submitted that the above audit objection
raised is not sustainable.




Case No. 444

Para Gist of the case Present position
No.

271 M/s New Modern Technomech Pvt. M/s. New Modern Technomech Pvt. Ltd
(bullet Ltd., Thakazhy, a works contractor 2010-11 to 2012-13
4) filed annual return for 2010-11 to WC & LT, Alappuzha
2012-13 conceding total and taxable
turnover for the above years as given 2010-11
below:- Based on the audit objection, the
assessment for the year 2010-11 has been
(in crore) completed on 28-03-2015 fixing total
2010- 2011- 2012- turnover of Rs.7,33,57,788/- and taxable
1 12 13 turnover of Rs.4,55,43,081/- with balance
tax due at Rs.25,46,183/- and interest

Toral 734 398 280 po 4592 168/- totalling to Rs.37,68,351/-.
JUrnover Against the demand dealer filed appeal
Taxable 3.34 080 0.5 pefore Deputy Commissioner (Appeal)
turnover who disposed the Appeal as dismissed
Cost of 355 1.13 190 vide KVATA (ALPY) 248/15 dt
goods 28.03.2017. Dealer preferred second
consumed appeal before Tribunal Kottayam and also

approached High court for speedy disposal
The assessee failed to include the of stay petition before Tribunal. As per
cost of goods consumed as taxable Judgment in WP(C) No.36255/2017 dt
turnover. This resulted in short levy 13.11.2017 Hon’ ble High court stayed the
of tax, cess and interest of Rs.53.04 RR till the disposal of Appeal.
lakh. The Hon’ble Tribunal , Kottayam as per
the Tribunal orders TA(VAT) No.95/2017
Dated 31.10.2023 set aside the assessment
orders and directed the assessing authority
to provide sufficient time to the taxpayer
to raise the legal arguments and production
of all documentary evidence. The Tribunal
directed to re-do the assessment after
hearing the party.
Assessing authority issued hearing
notice, and case is adjourned from
15.05.2024 with a direction that in 45 days
assessee should submit documents for
2010-11 and 2011-12 and again in 30 days
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)

dealer should submit the documents for
2012-13.

2011-12

Assessment for the year 2011-12 was
completed with an additional demand of
Rs.22,46,862/- as per order
No0.32041516509/11-12 dt 22.03.2016.
Against the demand dealer filed appeal
before Deputy Commissioner (Appeal)
who disposed the Appeal as dismissed
vide KVATA(ALPY) 200/16 DT
28.03.2017. Dealer preferred second
appeal before Tribunal KTM and also
approached High court for speedy disposal
of stay petition before Tribunal. As per
Judgment in WP(C) No0.36255/2017 dt
13.11.2017 Hon;ble high court stayed the
RR. The case is still pending before
Tribunal Kottayam as per TA
No0.96/2017. Final hearing of the second
appeal is posted on 04.10.2023.

The Hon’ble Tribunal , Kottayam as per
the Tribunal orders TA(VAT) 96/2017
Dated 31.10.2023 set aside the assessment
orders and directed the assessing authority
to provide sufficient time to the taxpayer
to raise the legal arguments and production
of all documentary evidence. The Tribunal
directed to re-do the assessment after
hearing the party.

Assessing authority issued hearing
notice, and case is adjourned from
15.05.2024 with a direction that in 45 days
assessee should submit documents for
2010-11 and 2011-12 and again in 30 days
dealer should submit the documents for
2012-13.

2012-13
Assessment for the year 2012-13 was
completed with an additional demand of
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Rs.17,93,520/- as per order
no.32041516509/12-13 dt 22.03.2016.
Against the demand dealer filed appeal
before Deputy Commissioner (Appeal)
who disposed the Appeal as dismissed
vide order no. KVATA(ALPY) 201/16 dt
28.03.2017.  Dealer preferred second
appeal before Tribunal KTM and also
approached High court for speedy disposal
of stay petition before Tribunal. As per
Judgment in WP(C) No0.36255/2017 dt
13.11.2017 Hon’ble High court stayed the
Revenue recovery proceedings against the
Dealer. The case is still pending before
Tribunal Kottayam as per TA No.
97/2017.  Final hearing of the second
appeal is posted on 04.10.2023.

The Hon’ble Tribunal , Kottayam as per
the Tribunal orders TA(VAT) 97/2017
Dated 31.10.2023 set aside the assessment
orders and directed the assessing authority
to provide sufficient time to the taxpayer
to raise the legal arguments and production
of all documentary evidence. The Tribunal
directed to re-do the assessment after
hearing the party.

Assessing authority issued hearing
notice, and case is adjourned from
15.05.2024 with a direction that in 45 days
assessee should submit documents for
2010-11 and 2011-12 and again in 30 days
dealer should submit the documents for
2012-13.
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Case No. 445
Para No. Gist of the case Present position
2.7.1 As per Rule 10(2)(a) of the KVAT Rules, Sri. John, Panackal Peter
(Bullet 5) 2005, in relation to works contract in Alappuzha,2011-12, 2012-13
which transfer of property takes place not CTO(WC), Alappuzha

in the form of goods but in some other

form, the taxable turnover in respect of The assessment for the year 2011-12
the transfer of property involved in the was completed with an additional
execution of works contract, shall be demand of Rs.13,66,687/- as per order
arrived at after deducting labour and no.32041589365/2011-12 dt 23.06.2015.
other charges specified thereunder from Against the order dealer filed appeal
the total amount received for the before Deputy Commissioner (Appeal),
execution of the works contract. Kollam. As per Appellate order
However, if the taxable turnover so No.KVATA (Alpy) 355/15 &326/15 dt
arrived at falls below the cost of goods 17.08.2016, the assessment has been
transferred in the execution of works modified on 14.11.2017 with a demand
contract, an amount equal to the cost of of Rs.10,99,259/- Dealer paid the
goods transferred in the execution of amounts in 7 instalments. The details of
works contract together with profit, if collection for the said year is detailed
any, shall be the taxable turnover in below.

respect of such works contract. As per

Explanation therein cost of goods means §].  Chalan No. & Amount

the price of goods together with all Ng. Date

expenses incurred by the contractor in 1 KLO08993590201 200000
bringing the goods to the work site.

i 718M Dt.
Audit found that the cost of goods 27 12.2017
transferred to the work during 2011-12 ) ; 0 pp—
and 2012-13 were Rs. 3.03 crore and Rs. I;L 1038 029201 200000
4.27 crore respectively. As such, the 18M Dt
30.01.2018

taxable turnover during the years should
not be less than 3.03 crore and Rs. 4.27 3 KL012254737201 200000
crore. Against this the taxable turnover 718M Dt.
conceded were Rs. 2.37 crore and Rs. 28.03.2018
3.31 crore respectively. This led to short 4 KL010962668201 200000
levy of tax of Rs. 24.34 lakh. 718M Dt.

Government stated (July 2015) that 22.02.2018
assessments had been completed creating 5 KL000992322201 100000
additional demand of Rs. 13.67 lakh and 819 Dt.
Rs. 12.47 lakh for 2011-12 and 2012-13 30.04.2018
respectively. The assessee had remitted

13
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(July 2015) an amount of Rs. 3.80 lakh
for the year 2012-13 and balance amount
was under revenue recovery. Further
reports had not be received (January
2016).

14

6 KL002049341201 100000
819M Dt.

20.05.2018
KL004671430201
8-19M Dt.
04.08.2018

iV 200930

Now there is no outstanding arrears.

The assessment for the year 2012-13
was completed on 28.05.2015 with an
additional demand of Rs.12,66,948/-as
per order no0.32041589365/2012-13 dt
28/05/2015. Against the order dealer
filed appeal before Deputy
Commissioner (A), Kollam who
disposed the appeal with a direction to
modify the order. In the light of the
Appellate order No. KVATA (ALPY)
355/15 & 326/15 dt 17.08.2016 the
assessment was modified with a demand
of Rs.7,19,482/- as per order no
32041589365/2012-13 on 14.11.2017.
Dealer paid the amount as per Chalan
No. K1.008993863201718M dt
20.12.2017 for Rs.7,19,182/- Now there
is no outstanding arrears.



Para No.

2.7.2
(Bullet 1.
S1.No.1)

/3

Case No. 446
Gist of the case Present position
M/s. A.B. Traders, Amaravila a dealer M/s. AB Traders
in cement, self assessed to tax a sales 2011-12,Special Circle, Tvpm

turnover of Rs. 20.46 crore during
2011-12, the purchase price of which The assessing authority issued notice
was Rs. 21.16 crore. Though the goods u/s 25 to the dealer, the taxable
were sold at a price lower than the turnover proposed was Rs.209 Lakhs.
purchase price, discount of Rs. 2.08 The assessee had received
crore received subsequently was not Rs.2,07,90,627/- from the suppliers by
reckoned as turnover and assessed to way of incentives, in  which
tax. This resulted in short payment of Rs.40,43,349/- towards price
tax, cess and interest of Rs. 30.71 lakh. difference, Rs.95,30,865/- towards
annual incentive, Rs.21,73,064/-
towards additional incentive and
Rs.50,43,349/- towards special
discount. As per the books of accounts,
out of the incentive and discounts
received the assessee had passed on
Rs.1,15,10,520/- to her customers by
way of incentives and discounts. It is
also ascertained that the assessee had
not deducted the incentives and
discounts received from the total
purchase which remained unchanged.
After examination of books of
accounts and reply, balance taxable
turnover fixed by the assessing
authority was Rs.90.86 Lakhs.
The Assessment was completed
ws.25 of the KVAT Act 2003 dtd.
2.05.2014 creating a demand of Rs.
11,47,195/- and Rs. 2,86,799/- as
interest. The assessee had filed appeal
and interlocutory stay petition before
the Deputy Commissioner (Appeals),
Thiruvananthapuram. As per order No.
KVATA.106/14, dtd. 24.10.2014, the
Deputy  Commissioner  (Appeals),
Thiruvananthapuram granted stay for

15
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collection of the disputed tax and
interest on the condition that the
appellant remits 30% of the disputed
amount and on furnishing adequate
security for the balance amount before
the assessing authority within 3 weeks
from the date of receipt of the order. In
response to the above the dealer has
remitted Rs. 4,30,198/-, 30% of the
disputed tax and interest vide chalan
No.343 dtd. 2.01.2015 and furnished
adequate security for the balance
amount.

The dealer opted Amnesty Scheme
2020 and remitted full amount on
15/12/2020.

(



Para
No.

2.7.2

(Bullet
1.
SL.Ne.2)

e

Case No. 447
Gist of the case Present pesition
Sri.M.,Abubacker, a dealer in cement, Sri. M.Abubaker
self assessed to tax a sales turnover of 2011-12
Rs.9.03 crore during 2011-12 where the Special Circle, Tvpm
purchase cost of goods was Rs.9.38
crore. Though the assessee sold goods at The assessment in respect of

a price lower than the purchase price, Shri.AbubakerM for the year ~ 2011-

discount of Rs.91.39 lakh received 12 was completed as per Order
subsequently was not reckoned as N0.32010957145/2011-12 dated

. 02.05.2014 creating a demand of
turnover and assessed to tax. This Rs.6,92,501/-. While completing
resulted in short levy of tax, cess and e original assessment, the defect
interest of R.13.50 lakh. pointed out in the audit objection is
also considered. The dealer has opted
amnesty scheme 2020 and remitted the

amount as per Chalan
No.KL014435023202021E dated.
16.12.2020.
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Case No. 448
‘Para Gist of the case Present position
'No.
2.7.2 Explanation VII under Section M/s. Star Traders,2009-10 to 2011-
(Bullet 2(lii) of the KVAT Act, 2003 12,Special Circle, Tvpm
1 stipulates that where a dealer sells

SLNo.3) any goods purchased by him at a 2009-10
price lower than that at which it M/s.Star Traders, Navaikulam,
was purchased and subsequently Thiruvananthapuram TIN 32011176525
receives any amount from any was an assessee borne on the rolls of
person towards reimbursement of erstwhile Commercial Tax Officer,
the balance of the price, the Atiingal, the dealer engaged in the
amount so received shall be business of local sales of cement. The
deemed to be turnover in respect assessment in respect of the dealer for the
of such goods. year 2009-10 was completed by the
assessing authority as per order
Test check of the records of the N0.32011176925 on 13-01-2016. As per
Commercial Taxes Department, explanation VII Section 2(iii) of KVAT
Government of Kerala revealed that Act, 2003 states that when a dealer sells
seven dealers of cement under four any goods purchased and subsequently
CTOs had done self assessment of receives any amount so received shall be
the tax in respect of their sales but deemed to be a turnover in respect of
while doing so they had evaded tax such goods. In view of this statutory
to the tune of 140.63 lakh along provision the amount received as
with interest by not taking in to discount during the year is taxable and
account the amount of discount the assessing authority estimated sales
received by them subsequent to sale turnover by adding the discount received
at a price lower than purchase price. to the tune of Rs. 49,51,256/- thereby
completed the assessment and creating
demand for Rs. 6,18,907/- as tax and Rs.
4,27,046/- as interest upto 01/2016.
Subsequenily Revenue recovery
proceedings as per RR. No. 155/15-16
dated 28-03-2016 was initiated.
Aggrieved by this order the dealer
preferred appeal before the Deputy
Commissioner (Appeals),
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Thiruvananthapuram as per order No. K/
351/16 dated 28-11-2016. The appellate
authority dismissed the appeal filed by
the dealer and observed that assessment
completed by the assessing authority is
legally sustainable and no irregularities
were found.

Further the dealer preferred appeal
before the Hon’ble Sales Tax Appellate
Tribunal. The Hon’ble STAT in order No.
TA(VAT) No. 61/2017 dated 06-07-2022
allowed the appeal filed by the dealer and
directed to modify the assessment with
the following observations “verify the
certificates and credit notes in original
produced or to be produced by the
appellant to prove the claim regarding
application of fifth proviso to §.11(3) on
the amounts received as discount and if
found genuine, accept the self assessed
returns submitted by the dealer for the
year. In case the claim or any part
thereof remains unproved, the assessing
authority can resort to denial of
proportionate input tax credit instead of
adding amount to taxable turnover for
assessment”.

On receipt of the Tribunal order,
assessing authority bhad issued notice
under section 25(1) of the KVAT Act,
2003 dated 20-10-2022 to following
proposal;

Total sales turnover conceded for the
year 2009-10 :Rs. 7,76,76,405.00
Add: discount received for the year
2009-10 :Rs. 49,51,256.00
Total sales turnover estimated :
Rs. 8,26,27,661.00
Less: Turnover conceded :
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Rs. 7,76,76,405.00

Balance assessable turnover :

Rs. 49,51,256.00

The final assessment for the years 2009-
10 had been completed vide order dated
14/06/2023 with NIL demand.

2010-11

The assessment in respect of the
dealer for the year 2010-11 was
completed by the assessing authority as
per order No0.32011176925 on 04-05-
2016. As per explanation VII to Section
2(iii) of KVAT Act, 2003 states that when
a dealer sells any goods purchased and
subsequently receives any amount from
any person towards reimbursement of the
balance price, the amount so received
shall be deemed to be a turnover in
respect of such goods. In view of this
statutory provision the amount received
as discount during the year is taxable and
the assessing authority estimated sales
turnover by adding the discount received
to the tune of Rs. 74,60,346/- thereby
completed the assessment creating
demand for Rs. 9,32,544/- as tax and Rs.
4,45,561/- as interest upto 04/2016.
Subsequently Revenue recovery
proceedings as per RR. No. 39/2016-17
dated 30/07/2016 was initiated.

Aggrieved by this order the dealer
preferred appeal before the Deputy
Commissioner (Appeals),
Thiruvananthapuram as per order No. K/
533/16 dated 28-11-2016. The appellate
authority dismissed the appeal filed by
the dealer and observed that assessment
completed by the assessing authority is
legally sustainable and no irregularities
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were found.

Further the dealer preferred appeal
before the Hon’ble Sales Tax Appellate
Tribunal. The Hon’ble STAT in order No.
TA(VAT) No. 62/2017 dated 06-07-2022
allowed the appeal filed by the dealer and
directed to modify the assessment with
the following observations “verify the
certificates and credit notes in original
produced or to be produced by the
appellant to prove the claim regarding
application of fifth proviso to S.11(3) on
the amounts received as discount and if
found genuine, accept the self assessed
returns submitted by the dealer for the
year. In case the claim or any part
thereof remains unaproved, the assessing
authority can resort to denial of
proportionate input tax credit instead of
adding amount to taxable turnover for
assessment”.

On receipt of the Tribunal order,
assessing authority had issued notice
under section 25(1) of the KVAT Act,
2003 dated 20-10-2022 to following
proposal;

Total sales turnover conceded for the
year 2010-11 :Rs. 8,55,67,399.00
Add discount received for the year
2010-11 :Rs. 74,60,346.00
Total sales turnover estimated :Rs.

9,30,27,745.00

Less Turnover estimated :Rs.
8,55,67,399.00

Balance assessable turnover :Rs.
74,60,346.00

The final assessment for the year
2010-2011 had been completed vide
proceeding 32011176925/2010-11 dated
14/06/2023 with NIL demand.
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2011-12

During the year 2011-12 the
assessing  authority completed the

‘assessment under section 25 of the KVAT

Act, 2003, as per order
N0.32011176925/10-11 dated 22/04/2014
by creating demand to the tune of Rs.
14,63,907/-. Aggrieved by this order the
assessee had filed appeal before the 1%
appellate authority and the appellate
authority in  Order  No.KVATA
No0.80/2014 dated 01/07/2015 was
directed to modify the assessment order.
Subsequently the assessing authority
modified the assessment under section
25(1) of the Act as per order No.
32011176925/11-12 dated 13/01/2016.
Against this, the assessee filed WP(C)
No0.12705/16 before the Hon’ble High
Court of Kerala and the Court set aside
the impugned order and to consider the
matter afresh in the light of the order of
Deputy Commissioner (Appeals) dated
01/07/2015.

Meanwhile the Deputy Commissioner
Thiruvananthapuram pointed out in order
No.B1/2694/17 dated 27/09/2017 that
while completing the original assessment
the assessing authority had failed to
consider the material facts in right
perspective with findings that non
assessment of discount received in the
case is prejudicial to the interest of
revenue. By virtue of powers conferred
under section 56 of the Act, the Deputy
Commissioner, Thiruvananthapuram
cancelled the original assessment order
dated 22/04/2014 under the Suo-Moto
Revision. In the light of the above order
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the assessing authority had completed the
assessment under section 25A of the
KVAT Act. Against the Suo-Moto
Revision the assessee had filed Revision
Petition before the Commissioner of
State Tax. The Hon’ble Commissioner
dismissed the Revision petition vide
reference cited 5® and upheld &
confirmed the Suo Moto Revision issued
by the  Deputy Commissioner,
Thiruvananthapuram.

Aggrieved by the order of the
Commissioner the assessee filed WP(C)
No0.398/2020 before the Hon’ble High
Court of Kerala. The Hon’ble High Court
disposed the WP(C) dated 09/01/2020
ordered that in the interest of justice
further coercive steps in pursuance te the
impugned suo moto revision order dated
27/09/2017 of the Deputy Commissioner,
Thiruvananthapuram and Revision order
dated 06/11/2019 of the Commissioner,
the orders shall be kept in abeyance and
will be in force for a period of 2 months.
Subsequently the dealer approached
before the Hon’ble STAT, Tvpm praying
for interim stay against the realization of
the disputed tax and interest for the year
2011-12. The main dispute in this appeal
is taxability of the discount received
through cement trading for the year
2011-12 and the dealer is relying upon
the decision of the Hon’ble High Court
in Memana Agencies, Cherthala Vs.
Commercial Tax Officer, Cherthala and
others dated 24/07/2020 in WP(C) No.
5467/17 prayed for an unconditional
stay.

The Hon’ble STAT disposed the interim
stay application with the observation that
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“in the above decision the Division
Bench of Hon’ble High Court after
discussing various decision on the
subject referred the matter to a Full
Bench. Since the dispute regarding
taxability of discount received is pending
before the Full Bench of the Hon’ble
High Court, we are inclined to grant
interim stay on condition that the
petitioner shall execute simple bond for
the demanded amount within a period of
30 days from the date of receipt of this
order”.

The assessing authority reported
that the STAT, Thiruvananthapuram
has directed in Order No. TA (VAT)
No. 157/2020 dated 31.05.2023 to
modify the original assessment for the
year 2011-12  after verifying the
certificates in original. The assessment
for the year 2011-12 has been modified
vide proceedings dated 21.09.23 by the
State Tax Officer, Attingal with NIL
demand.

Also reported that the audit objection
for the years 2009-10, 2010-11 &
2011-12 is not sustainable. Copy of
modified order is enclosed.
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Case No. 449
'Para Gist of the case Present position
‘No.
2.7.2 Explanation VII under Section 4. M/s. Arya Agencies
(Bullet 2(lii) of the KVAT Act, 2003 2010-11 2011-12
1 stipulates that where a dealer Special Circle, Tvpm

SL.No.4) sells any goods purchased by him
at a price lower than that at 2010-11

which it was purchased and  The audit objection in this case is that
subsequently receives any the dealer had received an amount of
amount from any person Rs.34,60,422/- as discount and it has not

towards reimbursement of the Peen assessed and hence short levy of

balance of the price, the amount taxable amount at 12.5%.

so received shall be deemed to be The assessing authority reported that
; relying on VAT Appellate Tribunal Order
turnover in respect of such

in TA (VAT) No.661/2013, the tax payer

goods. was given opportunity for personal
hearing and modified the assessment
Test check of the records of the Order. The discount received was
Commercial Taxes Department, assessed to tax as per explanation u/s
Government of Kerala revealed 2(1il) of KVAT Act,2003, where a dealer
that seven dealers of cement under sells any goods purchased by him at a
for CTOs had done self price lower than that at which it was
. purchased and subsequently receives any

assessment of the tax in respect of ;. int  from any person towards
their sales but while doing so they reimbursement of the balance price, the
had evaded tax to the tune of amount so received shall be turnover in
140.63 lakh along with interest by respect of such goods. In this case, the
not taking in to account the amount amount of Rs.34,60,440/- received on
incentives and discount is the part of
turnover and liability assessed. The dealer
opted amnesty scheme 2022 and remitted.

Amnesty details — Application Reference
No. AM3208220005401 dt:23/08/2022

Tax amount determined as per the
provisions of the amnesty scheme:
Rs.1,14,874

Permitted to settle the amount, if paid in
lump sum  within  thirty  days
: Rs.68,925/-

As per e-Challan KL015387797202223E
dt:06/09/2022 Rs.68,925/- was remitted.

(Copies of eChallan and assessment order

of discount received by them
subsequent to sale at a price lower
than purchase price.
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are attached.)
Assessment Year : 2011-12

The audit objection in this case was that
the sale value of cement was less than the
purchase value resulting in gross loss.
The assessing authority reported that, the
assessee received an amount of
Rs.48,12,833/- by way of discount,
incentives and commission and it forms
part of turnover and is liable to be
assessed. Based on the audit objection,
the escaped assessment was completed
and created additional demand. As per
Order No.TA (VAT) Nos. 106/2020 and
107/2020 dated: 14.06.2023 of KVAT
Appellate Tribunal, the Tribunal directed
the assessing authority to verify whether
the assessee claimed excess IPT than that
available in ‘Build from others’ sales
turnover in KVATIS, and also directed to
verify the credit notes issued by the seller
related to incentives/discount. The dealer
submitted credit notes issued by the
supplier of goods before the Assessing
Authority. The documents produced by
the dealer was verified by the Assessing
Authority. Credit notes along with
certificates for the receipt of incentives-
discounts are seen merit full as per the
direction of the Hon’ble Tribunal, Addl
Bench, Thiruvananthapuram. Hence the
entire turnover pointed out by AG is
proved as exempted.
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Case No. 450
Para Gist of the case Present position
No.
2.7.2 Explanation VII under Section M/s. Kizhakkedathu Enterprises,
(Bullet 2(lii) of the KVAT Act, 2003 2008-09 10 2012-13
1 stipulates that where a dealer AIT & STO, Ranni

SI.Neo.5) sells any goods purchased by
him at a price lower than that 1) 2008-09
at which it was purchased and  Short levy reported in Audit objection was
subsequently receives any Rs.3,37,684/- (tax Rs.2,06,383/-, Cess
amount from any person Rs.2,064/-, interest Rs.1,29,237/-). In
towards reimbursement of the response to the audit objection raised
balance of the price, the assessment was completed for the year 2008-
amount so received shall be 09 vide order N0.32030966575/2008-09 dtd:
deemed to be turnover in 30.05.2014 demanding tax Rs.2,06,383/-,
respect of such goods. Cess Rs.2,064/-, interest Rs.1,29,237/- (Total
3,37,684/-) an Discount Received amounting
Test check of the records of to Rs.16,51,060/- as per trading account filed
the Commercial Taxes for the said year. The demand created covers
Department, Government of all the short levy reported in audit objection.
Kerala revealed that seven Original order No0.32030966575/2008-0S9
dealers of cement under four dtd:30.05.2014 was modified as per the
CTOs had done self Appellate order No. KVATA(PTA) 213/14
assessment of the tax in dtd:28.11.2017 of the Assistant
respect of their sales but while Commissioner (Appeals), Pathanamthitta as
doing so they had evaded tax per order No0.32030966575/2008-09
to the tune of 140.63 lakh dtd:25.03.2019 creating a demand of
along with interest by not Rs.2,70,937/- (tax Rs.1,16,248/- and interest
taking in to account the Rs.1,54,689/-). The  dealer remitted
amount of discount received Rs.80,000/- (Tax remitted Rs.20,000/- vide

by them subsequent to sale at a chalan No.KL.007985526201920
price lower than purchase dtd:14.10.2019, Rs.30,000/- vide chalan
price. No0.KL012362210201920  dtd:25.12.2019,

Rs.30000/- vide chalan

No.KL014749674201920  dtd:14.02.2020).
The demand was under IAC RR. After
restructuring the amount is advised for
Revenue Recovery to the arrear recovery
Officer. Further collection details will be
intimated as and when it is collected.
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2) 2009-10

Short levy reported in Audit objection
was Rs.4,34,897/-( tax Rs.3,50,075/-,Cess
Rs.3,500/-, interest Rs.81,322/-). In response
to the audit objection raised assessment was
completed for the year 2009-10 vide order
No0.32030966575/2009-10  dtd:07.12.2012
demanding tax Rs.3,50,075/-, Cess
Rs.3,500/-, interest Rs.1,13,114/- (Total
4,66,719) on Discount Received amounting
to Rs.28,00,603/- as per trading account filed
for the year. The demand created covers all
the short levy reported in audit objection. To
get interim stay from Deputy Commissioner
(Appeal)-1I, Kollam the dealer had remitted
Tax Rs.1,17,858/- , Cess Rs.8,605/- interest
Rs.54,215/- vide challan No.5-173 dated
16/01/2014. 2)32030966575/2009-10. As per
the direction of the Tribunal (Order
No.TA(VAT)NO.146/2016, 147/2016,
45/2017 & 46/2017 did:30.08.2022) fresh
assessment order issued vide order
No0.32030966575/2009-10  dtd:19.12.2022
demanding tax Rs.55,862/- and interest
Rs.85,468/-. The amount is intimated to the
arrear recovery officer. Further collection
details will be intimated as and when it is
collected.

2010-11

Short levy reported in Audit objection was
Rs.6,39,933/-( tax Rs.6,33,589/-,Cess
Rs.6,344/-). In response to the audit objection
raised assessment was completed for the year
2010-11 vide order N0.32030966575/2010-
11 dtd:10.06.2013 demanding tax
Rs.6,11,098/-, Cess Rs.6,111/-, interest
Rs.1,66,646/- (Total 7,83,855) , later the
original order was rectified as per order
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No0.32030966575/2010-11 did: 22.06.2016
additionally demanding tax Rs.22,725/-,
interest Rs.14,090/- (Total 36,815). Created a
total demand of Rs.8,20,670/- (tax
Rs.6,33,823/-, Cess Rs.6,111/-, interest
Rs.1,80,736/-) on Discount and price
difference Received amounting to
Rs.50,68,787/- as per trading account filed
for the year. The demand created covers all
the short levy reported in audit objection. The
dealer has remitted Tax Rs.2,05,736/- ,
interest Rs.64,135/- vide challan No.S-55
dated: 30.11.2013, tax Rs.6,818/-interest
Rs.4,227/- vide challan No.97 dated:
10.08.2016, tax Rs.15,907/- vide challan
N0.3234714201819 dated: 29.06.2018. As
per the direction of the Tribunal (Order
No.TA(VAT)NO.146/2016, 147/20186,
45/2017 & 46/2017 dtd:30.08.2022) fresh
assessment order issued vide order
n0.32030966575/2010-11 dtd:28.12.2022
demanding tax Rs.32,976/- and interest
Rs.86,841/-. The modified demand is
intimated to the arrear recovery officer.
Modified demand as per order
n0.32030966575/2010-11 ded:28.12.2022 is
only intimated to the arrear recovery.

2011-12

Short levy reported in Audit objection was
Rs.11,39,880/-( tax Rs.9,40,553/-, Cess
Rs.9,405/-, interest Rs.1,89,922/-). In
response to the audit objection raised
assessment was completed for the year 2011-
12 vide order No0.32030966575/2011-12
dtd:25.03.2014 demanding tax Rs.9,40,553/-,
Cess Rs.9,406/-, interest Rs.2,27,990/- (Total
11,77,949) on Discount Received amounting
to Rs.75,24,422/- as per trading account filed
for the year. The demand created covers all
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the short levy reported in audit objection. The
dealer has remitted tax Rs.3,32,486/-, interest
Rs.79,797/- vide chalan No0.232/17.07.2014.
As per the direction of the Tribunal (Order
vide No.TA(VAT)NO.146/2016, 147/2016,
45/2017 & 46/2017 dtd:30.08.2022) fresh
assessment order issued vide order
no.32030966575/2011-12 dtd:07.01.2023
demanding tax Rs.1,24,860/- and interest
Rs.1,71,043/-. The amount is advised for
Revenue Recovery to the arrear recovery
Officer. Aggrieved by the order the dealer
filed writ petition (WPC No0.16371/2023)
before the Hon’ble High Court of Kerala and
the writ petition still pending for further
order.

2012-13

Short levy reported in Audit objection was
Rs.6,61,279/-( tax Rs.5,00,969/-, interest
Rs.1,60,310/-). In response to the audit
objection raised assessment was completed
for the year 2012-13 vide order
No0.32030966575/2012-13  dtd:26.03.2015
demanding Rs.6,11,182/- (tax Rs.5,00969/-,
interest Rs.1,10,213/-). [Actual interest due
was only 22% instead of 32% pointed out in
the audit objection as on 28.02.2015] on
Discount and incentive received amounting
to Rs.37,08,963/- as per trading account filed
for the year. Interest reported in audit
objection is excess. The demand created
covers all the short levy reported in audit
objection except in the case of interest as
there was certain error in calculating interest
in the audit objection. Aggrieved by the order
, the dealer preferred appeal before the
Assistant Commissioner (Appeals), SGST
department, Pathanamthitta. The appeal was
dismissed vide order KVATA(PTA) 115/15
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dtd:27.06.2019. The dealer filed second
appeal before the hon,ble Tribunal. The
hon’ble Tribunal granted interim stay vide
order No. TA(VAT) No0.35/2020
dtd:14.12.2020. To full fill stay condition, the
dealer remitted tax Rs.1,50,300/-, interest
Rs.33,100/- vide chalan No.S-66/29/05/2015
and executed a security bond for the balance
demand. As per Tribunal order No.35/220
dtd:29.12.2023 of the Hon’ble STAT,Addl.
Bench, Thiruvananthapuram the assessment
order has been modified by this office.
Verified the documents and observed that the
assessee filed declaration to prove the
discount received during the year 2012-13 of
which an amount of Rs.1,92,032/- is seen
unavailable for IPT claim and hence
disallowed to the extend of Rs.27,845/- in
this behalf. As per modified order
No0.320309566757/2012-13  dtd:11.03.2024
there is no dues outstanding against the
dealer related to the assessment for the year
2012-13.
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Case No. 451
Gist of the case Present position

Explanation VII under Section 2(lii) M/s. Krishna Hardwares
of the KVAT Act, 2003 stipulates that 2009-10 to 2011-12,Vythiri
where a dealer sells any goods
purchased by him at a price lower The original assessment for the
than that at which it was purchased year 2009-10,2010-11 & 11-12 in
and subsequently receives any respect of M/s. Krishna Hardwares,
amount from any person towards Kalpetta was completed on 053-02-
reimbursement of the balance of the 2016 ws. 25(1) of the KVAT Act 2003.
price, the amount so received shall be The assessing authority had added
deemed to be turnover in respect of discount received by the dealer to the
such goods. total and taxable turnover by applying
explanation VII to section 2 (lii) of the
Test check of the records of the KVAT Act 2003 on the ground that the
Commercial Taxes Department, sale price conceded is lesser than that
Government of Kerala revealed that of the purchase price. Aggrieved by
seven dealers of cement under four this assessment order, the dealer had
CTOs had done self assessment of the filed an appeal before the Deputy
tax in respect of their sales but while Commissioner (Appeals), Kozhikode.
doing so they had evaded tax to the The Deputy Commissioner (Appeals)
tune of 140.63 lakh along with interest perused the records and the
by not taking in to account the amount contentions raised by the dealer and
of discount received by them directed to modify the assessment as
subsequent to sale at a price lower than per order No. VATA -~ 490/16,1220/15
purchase price. & 1221/15 dt. 27-06-2016 with
directions to the assessing authority to
modify the assessment order in
accordance with the directions
contained in the Hon’ble Tribunal
order No. TA (VAT) 718/2013 by
adopting the purchase cost of the
goods meant for sale. From the above,
there is no scope for happening short
levy of tax in this case and this case is
not sustainable. Hence the audit
objection may kindly be dropped.
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Case No.452
Para No. Gist of the case Present position
2.7.2 Explanation VII under Section 2(lii) of M/s. Akhil Ansu Agencies

(Bullet 1. the KVAT Act, 2003 stipulates that where 2011-12,CTO,Pala
SL.No.7) a dealer sells any goods purchased by him
at a price lower than that at which it was
purchased and subsequently receives any The assessment in respect of
amount from any person towards M/s.Akhil Ansu
reimbursement of the balance of the Agencies,Kidangore for the year
price, the amount so received shall be 2011-12 was completed under
deemed to be turnover in respect of such section 21 of the KVAT Act, 2003
goods. as per order no. 32050948858/11-
12 dated. 25.08.2015, creating
Test check of the records of the additional demand of Rs.
Commercial Taxes Department, 5,36,996/- towards tax and Rs.
Government of Kerala revealed that 2,20,168/- towards interest and
seven dealers of cement under four CTOs Cess Rs.5370/-(Total Rs.
had done self assessment of the tax in 762534/-). The assessee opted
respect of their sales but while doing so for Amnesty Scheme 2020 and
they had evaded tax to the tune of 140.63 settled the arrear as per vide
lakh along with interest by not taking in Chalan No.
to account the amount of discount KL015270936202021E dated.
received by them subsequent to sale at a 29/12/2020.
price lower than purchase price.
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Para Ne.

2.7.2
(Bullet 2)

self assessed tax on a sales

Case No. 453
Gist of the case Present position
M/s Ramesh Iron and Steel M/s. Ramesh Iron and Steel Company India
Company India Private Pvt. Ltd.
Limited was a dealer in iron 2012-13,Special Circle,
& steel and its products. Palakkad

During 2012-13, the dealer
In the light of audit objection assessment was
turnover of 109.72 crore completed ws. 25 on 12.05.2015 creating an
while its purchase cost was additional demand of Rs. 14,05,007/- and
111.22 crore. Though the collected an amount of Rs. 4,21,542/- vide
assessee sold goods ai a challan No. 846 dated 03.06.2015. Recovery
price lower than the steps had been taken against the assessee to
purchase price discount of collect the balance amount with interest.
240.19  lakh received Meanwhile the assessee preferred appeal
subsequently  was  not Commissioner(Appeals), before Kottayam. The
reckoned as turnover and The Deputy appellate authority granted
assessed to tax. This conditional stay and the assessee complied the
resulted in the short direction by remitting Rs. 2,80,481/- vide
payment of tax and interest challan No. 560 dated 30.07.2015 and
of 10.73 lakh. furnishing security bond for balance amount.

As per appellate order KVAT No.

Government stated (July 15585015 dated 07.06.2016 the Deputy

2015) that assessment had
been completed (May
2015) creating additional
demand of 14.05 lakh.
The assessee paid 4.22

lakh and the balance
amount was under
collection. Though the

details of action taken to
collect the amount had
been called for from
Government in October
2015, their reply was still
awaited (January 2016).

Commissioner(Appeals), Ernakulam, remanded
the assessment for fresh disposal with direction
to verify the documents regarding transport
goods for job works and returns. Accordingly
the fresh assessment was completed vide order
dated 04.10.2016 by fixing a total turnover of
Rs. 1,10,97,60,933/-. While completing the
fresh assessment order excess amount at credit
of the dealer was not adjusted by over sight.
Hence it is rectified u/s. 66(1) of the KVAT Act
vide order dated 26.04.2018. The balance
amount to be payable by the assessee was Rs.
8,23,235/- and this amount has been adjusted
from the excess amount paid by the assessee
during the year 2013-14. Hence no dues are
pending for collection in this case.
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Case No. 454
Gist of the case Present position

Under section 42(2) of KVAT Act, 2003 M/s. Sree Vinayaka Motors

where any dealer detects any omission or 2011-12,Special Circle,
mistake in the annual return submitted by Kottarakkara

him with reference to the audited figures,
he shall file along with the audit certificate, Based on the audit objection, the
revised annual return rectifying the mistake assessment in respect of the above
or omission and if the tax liability dealer for the year 11-12 was
increases, the revised return shall be completed vide order dated
accompanied by proof of payment of such 23.12.2014 creating a demand of Rs.
tax, interest due thereon and twice the 13,74,229/-. Since the penal interest
interest as penal interest. Under section 91 portion has been omitted from the
of the Act, when payment towards tax or calculation portion, the assessing
any other amount due is made, it shall be authority demanded penal interest
appropriated first towards interest accrued, Rs. 21,19,420/- vide order dated
the balance available shall be appropriated 17.11.2015. The amount dues are
towards principal outstanding. Rs. 10,57,099/- as tax, Rs. 6,97,686/-
Sree Vinayaka Motors, Kottarakkara, as interest and Rs. 21,19,420/- as
a dealer in motor vehicles submitted (May penal interest thereby a total of Rs.
2012) annual return for 2011-12, after 38,74,205/-. The dealer opted to pay
remitting tax of Rs. 6.20 crore. the arrears under Amnesty Scheme
Subsequently, the assessee revised the 2020, ie., by paying Rs. 4,22,840/-
annual return with total tax liability of Rs. being 40% of the tax due in lump
7.20 crore. Audit found that though the sum waiving interest and penal
assessee had paid differential tax and cess interest. The dealer had remitted
payable as per the revised annual return, entire dues Rs. 1,41,33,593/- from
they had not remitted the interest and penal 2011-12 to 2016-17 in a single
interest due thereon. Moreover, payment challan No. KL004732875202021E
made by the assessee amounting to rupees dated 14.07.2020 which is inclusive
one crore was not appropriated first of the above amount of Rs.
towards interest. Non levy of interest and 4,22,840/-.
non appropriation of payment first towards
interest resulted in short payment of tax,
interest and penal interest of Rs. 33.74
lakh.
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No.

2.74

Gist of the case

M/s Sivasakthi Engineering and
Fabrications, Walayar, was a manufacturer
of cement products. The sales turnover
disclosed by the assessee as per the annual
returns and transportation charges received
by the assessee as per P&L account during
the years 2008-09, 2009-10, 2010-11
and 2012-13

Audit found that the assessee had
entered into agreement with KSEB for
supply of electric poles to various
electrical circles during the above
period. In the agreement with KSEB, it
was stipulated that contract was for
manufacture and delivery of poles
within or outside the concerned
electrical circles. As such, the
transportation charges received would
form part of the turnover. However, the
assessee did not assess to tax the above
turnover. This resulted in short payment
of tax and interest of 17.51 lakh.
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Case No. 455
Present position

M/s. Sivasakthi Engineering and
Fabrications

2008-09 to 2012-13
Special Circle, Palakkad

Assessment completed for the year
2008-09 to 2012-13. For the Year
2008-09, the assessment based on
the audit objection completed on
05/01/2016 and created a demand
of Rs.3,76,178/-. Against this order
dealer filed petition before Hon’ble
High court of Kerala and the
Hon’ble court vide judgement in
WP(C) 3116/2016 dated
11/03/2016 quashed the assessment
order.

+ 2009-10 and 2010-11 dealer paid
entire tax due of Rs.5,92,556/-vide
chalan no 727 dt.15/09/2015.

* 2011-12 dealer paid entire tax due
Rs.2,65,882/- vide Chalan no 78 dt
19/05/2016 and balance arrear
settled vide amnesty scheme 2021.
+ 2012-13 the entire tax due paid
by the dealer. Rs.2,81,514/-paid
vide chalan no 1277 dt
04/04/2015, Rs.6,56,866/- paid
vide chalan 532 dt 09/11/2015 and
Rs.59,120/- paid vide chalan no
398 dt.28/11/2015.




Para No.

2.8
(Bullet 1)

Case No. 456
Gist of the case Present position
M/s. Joy Alukkas India Pvt. Ltd, M/s. Joy Alukkas India Pvt.
Emakulam a multi-national company L.td.,2008-09 2009-10
dealing with gold jewellery impeorted Special Circle I, Ernakulam
more than 50 per cent of their stock
from outside the State or country during Based on the Audit objection the

2008-09 and 2009-10. Though their assessment has been completed in
sales turnover for 2008-09 and 2009-10 both years 2008-09 & 2009-10 as per
amounting to Rs. 546.68 crore and the order dtd. 07-09-2016 creating
568.02 crore respectively, exceeds additional demand of Rs.
rupees five crore per annum and more 4,19,88,342/- and Rs. 3,53,73,577/-
than 75 per cent of their sales are retail respectively, including interest were
business, they had not paid surcharge at recommended for Revenue Recovery.
the rate of ten per cent on the output tax The Hon'ble High Court of Kerala
payable. This resulted in short payment stayed the recovery proceedings as
of surcharge and interest of Rs. 4.30 per order in WP (C) No. 504/17 dtd.
crore. 03.04.2017 and the stay was extended
until further orders vide order dtd.
02.08.2017.
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Case No. 457
Para No. Gist of the case Present position
2.8 MY/s. Pothys M/s. Pothys Garments,
(Bullet 2) Garments,Thiruvananthapuram,an 2012-13 2013-14
(1) assessee in garments had more than 75 Special Circle, Tvpm

per cent of sales through retailbusiness
and more than 50 per cent of their  As per section 3(1A) of the Kerala
stocks were imported from outside the Surcharge Act,1957,only National or
State/country during 2012-13 and 2013- Multi-national companies functioning
14, Though their total turnover in State as retail chains are liable for
exceeded rupees five crore per levy of surcharge. This explanation
annum,the output tax of Rs.4.80 crore clearly shows the fact that only retail
and Rs.4.98 crore respectively were not outlets of Big Retail Chains managed
increased by a surcharge at 10 per cent by a Company are leviable to
as per the provisions of KST Act,1957. surcharge under Act and not
This resulted in short payment of partnership firms managed
surcharge and interest of Rs.1.18 crore. independently. Pothys Garments is a
partnership firm constituted in the year
2009 and commenced business activity
in Thiruvananthapuram in the year
2011 and without qualify as a National
or Multinational Company leviable to
surcharge under section 3(1A) of
Surcharge Act. Since the dealer is a
separate legal entity constituted as a
partnership firm and not working as
retail chain of a national company, the
audit objection may be dropped.

47




27

Case No. 458
Para Gist of the case Present position
No.
2.8 M/s. Pothys M/s. Pothys Textiles,
(Bullet Textiles, Thiruvananthapuram,an assessee 2012-13 2013-14
2)(2) in textile business had more than 75 per Special Circle, Tvpm

cent of sales through retail business and
more than 50 per cent of their stocks As per Sec 3(1A) of the Kerala
were imported from outside the Surcharge Act 1967, only national or
State/country during 2012-13 and 2013- multinational companies functioning
14. Though their total turnover exceeded in the state are retail chains are liable
rupees five crore per annum,the output for levy of surcharge. This explanation
tax of Rs.20.56 lakh and Rs.28.70 lakh clearly shows the fact that only retail
respectively were not increased by a outlets of big retail chains managed by
surcharge at 10 per cent as per the a company are leviable to surcharge
provisions of KST Act,1957. This under the Act and not partnership
resulted in short payment of surcharge firms managed independently. Pothys
and interest of Rs.5.86 lakh. Textiles is a parmership firm
constituted in the year 2009 and
commenced business activity in,
Tvpm in the year 2011 and without
qualify as a national or multinational
company leviable to surcharge under
Sec 3(1A) of surcharge Act. Since the
dealer is a separate legal entity
constituted as a partnership firm and
not working as a retail chain of a
national company, the audit objection
may be dropped.
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Case No. 459
Para No. Gist of the case Present position
2.8 M/s. Lulu International Shopping M/s. Lulu International Shopping Mall
(Bullet 3) Mall Private Ltd. Was a retail Pvt. 1.td,2012-13,Special Circle IT,
(1) venture by the Lulu Group. Audit Ernakulam

found that during 2012-13, more
than 75 per cent of sales of the M/s.Lulu International shopping Mall
assessee were through retail Private Ltd was retail venture by the Lulu
business and more than 50 per cent Group. Audit found that during 2012-13,
of their stocks were imported from more than 75% of sales of the assessee was
outside the State/country. Though through retail business and more than 50%
their total turnover exceeded of these sales were imported from outside
rupees 5 crore per annum, the the state/country. Though their total
output tax of Rs. 195.63 lakh was Tummover exceeds Rs.5 Crores per annum,
not increased by a surcharge at 10 the OPT Rs. 195.63 Lakhs was not
per cent as per the provisions of increased by a surcharge at 10% as per the
KST Act, 1957. This resulted in provisions of KST Act 1957. This resulted
short payment of surcharge and in short Payment of 23.13 lakhs.
interest of Rs. 23.13 lakh.
The issue involved in this case is
non-payment of surcharge under 3(1A) of
Kerala Surcharge on Taxes Act 1957.

The Act is one providing for levy
of surcharges on certain taxes. Sub-section
(1A) of Section 3 of the Act provides that
the tax payable under sub-sections (1) and
(2) of Section 6 of the Kerala Value Added
Tax Act shall, in the case of national or
multinational companies functioning in the
State as retail chains or direct marketing
chains, who import not less than 50 percent
of their stock from outside the State or
country, and not less than 75 percent of
whose sales are retail business, and whose
turnover exceeds Rs.5 crores per annum, be
increased by a surcharge at the rate of 10
percent. Explanation I to the said provision
clarifies that retail chains and direct
marketing chains mentioned therein mean
retail sales outlets or part of retail sales
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outlets of companies which share a
registered business name or commercial
name by way of franchise agreements or
otherwise with standardized sales, purchase
and promotional activities. Explanation II to
the said provision clarifies that retail
business mentioned therein shall mean,
sales to persons other than registered
dealers.

The Counse! held that :

The scope and amplitude of Articles
301 and 304 of the Constitution have been
dealt with in finer details by a Nine Judge
Bench of the Apex Court recently in Jindal
Stainless Steel Ltd. and another v. State of
Hariyana and others {2016 (11} Scale 1].
The Apex Court referred to and considered
in the said case almost every judgment
dealing with the said Articles rendered by
the court till then and disapproved the ratio
of some of the judgments. Paragraph 72 of
the majority judgment in the Rajasthan
fAIR 1997 SC 2609] , the Apex Court held
that prescription of different rates of tax for
interstate and intrastate sales of cement on
the basis that the same would lead to
increase in sales and consequent increase
in the revenue earnings of the State, cannot
be accepted as sufficient justification for
making such a differentiation. Even
otherwise, it is trite that a classification can
only be based on an intelligible differentia
that bears a rational nexus with the object
sought to be achieved by the legislation,
Such classification shall be founded on
pertinent and real differences as
distinguished from irrelevant and artificial
ones. It must be based on some qualities or
characteristics which are to be found in all
the persons put together and not in others
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who are left out and those qualities or
characteristics must have a reasonable
relation to the object of the legislation.
Article 14 forbids class discrimination in
the matter of imposing liabilities upon
persons arbitrarily selected out of a large
number of persons similarly placed. In the
instant case, as noted, the object sought to
be achieved is augmentation of revenue. If
the object of the legislation is augmentation
of revenue, according to me, a classification
of the dealers based on the criterion viz.,
whether they import goods into the State is
per se unjustifiable and unintelligible. I
have, therefore, no hesitation to hold that
the impugned levy is discriminatory and
violative of Article 301 read with clause (a)
of Article 304 as also Article 14 of the
Constitution.

The State filed appeal against the said
judgment. In Writ Appeal No.2245 of 2018
the Hon’ble High Court heard and disposed
the Writ Appeal along with
W.A.N0.1923/2018 and connected case
held as follows:

The whole doctrine of classification is
based upon the distinction and on a well
known fact that the circumstances which
govern one set of the persons and objects
may not necessarily be the same governing
the other set of persons. The expression
discrimination has not been defined in the
Constitution though the same has fallen for
interpretation by the Supreme Court In
Kathi Raning Rawat vs. State of Saurashtrg
AIR 1952 S5C 123 where the 7-Judge Bench
held that all the legislative differentiation is
not necessarily discriminatory. The 9 (nine)
Judges Bench of Supreme Court has clearly
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held that if the levy is for a limited period, it
cannot be said to be discriminatory, if
otherwise would be act of hostile
discrimination as has been decided by the
learned single Judge. We do not find any
illegality or perversity in the order of the
learned single Judge to form a different
opinion than the one held.

The assessment as per the audit objections
had been completed vide order dated
06.12.2014  discloses total tax due Rs.
1,95,98,054/- demanding surcharge @10%
of Rs. 19,59,805/- and interest Rs.3,91,961/-
Remitted  Rs.19,59,805/- vide  Chl
n0.559/05.01.2015. The dealer preferred
appeal before DC(A) Emakulam but
dismissed vide KVATA 213/2015 dated
29.02.2016. The dealer filed appeal before
Honable Tribunal and vide TA VAT
No0,154/2016 dated 28/09/2017 the case is
partly allowed and order issued to remanded
to fresh assessment with remarks as
follows.;-

In order to apply provisions of Section
3(DA of the KST Act it must be proved
that the appellant is a npational or
multinational company functioning in the
State as retail chains or direct marketing
chains who import not less than 50% of
their stock from outside state or country and
not less than 75 % of whose sales are retail
business. The appellant has never admitted
that it is a national or multi national
company having retail outlets in the state.
Considering the entire facts and
circumstances we find that the matter can be
remanded to the assessing authority to
verify as to whether there are any materials
to suggest that the appellant is a company

54



A2,

55

within the purview of Section 3(1)A of the
KST ACT and to decide the matter after
giving an opportunity to the appellant to
place its defects.

Moreover the dealer had paid the entire
surcharge with interest. Hence the audit
objection in this regard may dropped.




Para No.
2.8
(Bullet 3)
(2)

Case No. 460
Gist of the case Present position
M/s. Fab India Overseas (P) Ltd.,, M/s. Fab India Overseas (P) Ltd,

Kochi,a shopping mall was liable ~ 2012-13,Special Circle II, Ernakulam
to pay surcharge under Section
3(1A) since their entire purchase The issue involved in this case is non-
were from outside the State and payment of surcharge under 3(1A) of
entire sales were to customers Kerala Surcharge on Taxes Act 1957.
within the State. Audit found
that during 2012-13 surcharge of “The Act is one providing for levy of
Rs. 14.35 lakh was due from the surcharges on certain taxes. Sub-section (1A)
assessee on the output tax of Rs. of Section 3 of the Act provides that the tax
143.52 lakh disclosed by them. payable under sub-sections (1)  and (2) of
But the assessee paid Rs. 2.29 Section 6 of the Kerala Value Added Tax Act
lakh only towards surcharge. shall, in the case of national or multinational
Short remittance of surcharge companies functioning in the State as retail
and interest worked to Rs. 14.23 chains or direct marketing chains, who
lakh. import not less than 50 percent of their stock
from outside the State or country, and not
Government stated (July less than 75 percent of whose sales are retail
2015) that assessment had been business, and whose turnover exceeds Rs.5
completed  (February  2015) crores per annum, be increased by a
creating additional demand of surcharge at the rate of 10 percent.
Rs. 17.65 lakh. The assessee Explanation I to the said provision clarifies
remitted (March 2015) an that retail chains and direct marketing chains
amount of Rs. 7.50 lakh as per mentioned therein mean retail sales outlets
the conditional stay granted by or part of retail sales outlets of companies
Hon’ble High Court of Kerala in which share a registered business name or
writ petition filed by the commercial name by way of franchise
assessee. Further report had not agreements or otherwise with standardized
been received (January 2016).  sales, purchase and promotional activities.
Explanation II to the said provision clarifies
that retail business mentioned therein shall
mean, sales to persons other than registered
dealers.”
Fab India Overseas Limited Vs. The
Assistant Commissioner (Assessment) in
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W.P.(C) No0.22192/2012 the Hon’ble High
Court allowing the Writ Petition declared that
Sub (1A) of Section 3 of the Surcharge Act
1957 is discriminating and violating of
Article 301 and 14 of the Constitution. The
Counsel held that :

The scope and amplitude of Articles 301
and 304 of the Constitution have been dealt
with in finer details by a Nine Judge Bench
of the Apex Court recently in Jindal Stainless
Steel Lid. and another v. State of Hariyana
and others [2016 (11) Scale 1]. The Apex
Court referred to and considered in the said
case almost every judgment dealing with the
said Articles rendered by the court till then
and disapproved the ratio of some of the
judgments. Paragraph 72 of the majority
judgment in the Rajasthan [AIR 1997 SC
2609] , the Apex Court held that
prescription of different rates of tax for
interstate and intrastate sales of cement on
the basis that the same would lead to
increase in sales and consequent increase in
the revenue earnings of the State, cannot be
accepted as sufficient justification for making
such a differentiation. Even otherwise,it is
trite that a classification can only be based
on an intelligible differentia that bears a
rational nexus with the object sought to be
achieved by the legislation.  Such
classification shall be founded on pertinent
and real differences as distinguished from
irrelevant and artificial ones. It must be
based on some qualities or characteristics
which are to be found in all the persons put
together and not in others who are left out
and those qualities or characteristics must
have a reasonable relation to the object of
the legislation. Article 14 forbids class
discrimination in the matter of imposing
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liabilities upon persons arbitrarily selected
out of a large number of persons similarly
placed.  In the instant case, as noted, the
object sought to be achieved s
augmentation of revenue. It the object of the
legislation is augmentation of revenue,
according to me, a classification of the
dealers based on the criterion viz., whether
they import goods into the State is per se
unjustifiable and unintelligible. I have,
therefore, no hesitation to hold that the
impugned levy Is discriminatory and
violative of Article 301 read with clause (a)
of Article 304 as also Article 14 of the
Constitution.

The State filed appeal against the said
judgment. In Writ Appeal No.2245 of 2018
the Hon’ble High Court heard and disposed
the Writ Appeal along with
W.A.N0.1923/2018 and connected case held
as follows:

The whole doctrine of classification is
based upon the distinction and on a well
known fact that the circumstances which
govern one set of the persons and objects
may not necessarily be the same governing
the other set of persons. The expression
discrimination has not been defined in the
Constitution though the same has fallen for
interpretation by the Supreme Court in Kathi
Raning Rawat vs. State of Sauragshtra AIR
1952 SC 123 where the 7-Judge Bench held
that all the legislative differentiation is not
necessarily discriminatory. The 9 (nine}
Judges Bench of Supreme Court has clearly
held that if the levy is for a limited period, it
cannot be said to be discriminatory, if
otherwise ~would be act of hostile
discrimination as has been decided by the
learned single Judge. We do not find any
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illegality or perversity in the order of the
learned single Judge to form a different
opinion than the one held.

The assessment for the year 2012-13
was completed as per order
n0.32071831874/2012-13 dated 07.02.2015
and the same was challenged by the assessee
in the High Court Of Kerala. Subsequently
order was given by the High Court of Kerala
in favour of the assessee as judgment is
WP(C) 14880 of 2015 dated 06.06.2018 of
single bench of Apex Court. Against this
order, appeal was filed by the department and
the same was dismissed as per judgment in
W.A No0.1923 of 2018 dated 19.02.2020 of
the Division bench of Hon'ble High Court of
Kerala following this assessment for the year
2012-13 has modified and the amount of
surcharge Rs.7,50,000/- remitted by the
dealer has been refunded through DDO code
-11027740016. Hence there is no short levy
and escapement of assessment in this case.
The copy of the assessment order and refund
order is submitted herewith for your perusal.
The audit objection may kindly be dropped.
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Case No. 461
Para No. Gist of the case Present position
2.8 M/s. Monavie India Enterprises Private M/s. Moavie India Enterpises Pvt.
(Bullet 4) Limited, Palarivattom, was a Ltd.
multinational company involved in direct 2011-12, 2012-13
marketing of health drinks. As per II Circle, Kalamassery

annual returns for 2011-12 and 2012-13

filed by the assessee, the entire products 2011-12: Assessment completed and
for sale were stock transferred from first appeal filed by the assessee was
outside the state and sales turnover for allowed. Against the first appellate
the years were Rs. 6.70 crore and Rs. order, state filed TA VAT No. 16/2015
5.40 crore respectively. Though their and the case was remitted. But the

entire sales were through direct matter has been examined on the

marketing / retail chain the output tax of bases of the findings of the Hon’ble
Rs. 83.70 lakh and Rs. 69.39 lakh were High Court of Kerala in the Judgment
not increased by a surcharge at 10 per in WA No. 1923/2018 dated
cent as per the provisions of the KST Act, 19.02.2020 of Division Bench, that
1957. This resulted in short payment of imposing surcharge is discriminatory.
surcharge and interest of Rs. 18.31 lakh. The Hon’ble High Court of Kerala,
heard and disposed as “The whole

Government stated (July 2015) that:doctrine of classification is based
assessment of the year 2011-12 had been upon the distinction and on a well
completed (June 2013)  creating known fact that the circumstances
additional demand of Rs. 9.54 lakh. The which governs one set of the persons
appeal filed by the assessee had been and objects may not necessarily be
allowed (July 2014) by the AC(Appeal) the same governing the other set of
Ernakulam. Against this order, DC, person. The expression
Ernakulam filed (January 2015) second discrimination has not been defined
appeal before Hon’ble  Tribunal, in the Constitution though the same
Ermakulam. Further report for 2012-13 has fallen for interpretation by the
had not been received (January 2016). Supreme Court in Kathi Raning
Rawar Vs. State of Saurashtra AIR

1952 SC 123 where the seven judge

bench held that all the legislative

differentiation is not necessarily

discriminatory. The 9 (Nine) Judges

Bench of Supreme Court has clearly

held that is the levy is for a limited

period, it cannot be said to be

discriminatory, if otherwise would be
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act of hostile discrimination as has
been decided by the learned Single
Judge. We do not find any illegality
or perversity in the order of the
learned single judge to form a
different opinion that the one held.”
In the light of judgment surcharge is
not assessable.  Hence the audit
objection may be dropped.

2012-13: The liability to pay
surcharge u/s 3(1) of Surcharge Act,
1957 arises only if all the conditions
specified in the charging section are
fulfilled simultaneously, and those
are: that the assessee

1. is a national or multinational
company.

2. Functioning in the state as
retail chain or direct marketing
chains.

3. Imports not less than 50 per
cent of stock from outside the sate of
the country.

4. Not less than 75 per cent sales
are retail business

5. And whose total turnover
exceeds 5 crore rupees per annum.

6. ‘Retail Business’ means sales to
persons other registered dealers.

But as per the Annual Return
statement, 75% sales effected to
registered dealer (whole sale dealers).
Hence the condition that not less than
75% sales are retail sales, are not
fulfilled in this case in order to levy
surcharge. Hence the audit objection
may be dropped.




Para No.

2.9
(Bullet 1)

Case No.462
Gist of the case Present position
M/s. Cromption Greaves Ltd., Kochi ~ M/s. Crompton Greaves Ltd.
was a dealer in electrical goods, pumps 2012-13,Special Circle 11,
set and parts etc. During 2012-13, sales Ernakulam

turnover of Home UPS for Rs. 110.91 It is submitted that based on the
lakh was classified as that of computer audit objection assessment for the
systems and peripherals and assessed at year 2012-13 was completed on
five per cent instead of at the applicable 18.06.2015 creating an additional
rate of 13.5 per cent The demand with Tax amount Rs
misclassification resulted in the short 1408783.00 and Interest of Rs
payment of tax and interest of Rs. 11.22 380371.00. Unfortunately  this
lakh. demand for the year 2012-13 was
Government stated (July 2015) that omitted to settle as per the refund
assessment had been completed (June adjustment order furnished on
2015) creating additional demand of Rs. 26.02.2021. As per this order there
17.89 lakh and the assessee had remitted is still remaining Rs 41,31,772.00 as
(July 2015) Rs. 5.50 lakh. Further report excess tax paid. In the
had not been received (January 2016). circumstances the excess tax under
KVAT Act 2003 for the year 2010-

11 is transferred and adjusted

towards the tax dues as per the

additional demand created against

the audit objection for 2012-13 vide

modified order no

32070379915/2012-13 dated

01.06.2024.  Refund adjustment

order in Form 21A is issued for the

year 2010-11.  Copies of the

assessment orders attached
herewith. Hence the audit objection
may kindly be dropped.
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Case No. 463
Para No. Gist of the case Present position
2.9 The audit objection in this ~ M/s. Sreehari Metals,2011-12, first Circle,

(Bullet 2) case is that M/s Sreehari Thrissur

Metals, Office of the
Commercial Tax Officer, During the local audit the Accountant general
First Circle, Thrissur was a found that the turnover of misclassification as
dealer in rubber products and Rs.1,91,23,656/-. But on verification the actual
lubricants. During 2011 — misclassification worked out for a turnover of
12, the assessee self assessed Rs.1,34,03,020/- and the original assessment was
to tax the tumover of completed with a view of the misclassification of
lubricants for Rs. 166.01 item lubricants as friendly recycled goods / base
lakh assessable at the rate of oil on a turn over of Rs. 1,34,03,020/- vide order
12.5 per cent at a lower rate no. 32080591686/2011-12 dtd 26.12.2013.
of four per cent. Application But on the basis of filing appeal against the
of incorrect rate of tax original order the Appellate Authority set asaid
resulted in short payment of the order, KVATA 15/2014 dtd 30.01.2014 of AC
tax, cess and interest of Rs. (Appeal) Thrissur, with a direction to verify the
16.82 lakh. connected invoices and recompute the tax of base
oil @ 4% in the light of clarification order issued
by the Commissioner of Commercial Taxes vide
order no. C3/33126/10/CT dud 20.09.2011. In
accordance with the Appellate order all sales bills
and purchase bills of the dealer were verified and
came at a view that there are no net effect on
difference between the sales turnover as per return
and invoices @ 4% and 12%.
The result of verification of sale bills and
purchase bills are as follows

Consoli As per Actual- As Difference
dated Return per Bills

Sal Ra Valu Tax Value Tax Value Tax

es te e

Loc 4 3757 150 4681 2657 92361 1154
al 8013 312 4197. 643.6 84.49 523.
sale .1 0.52 o9 1 09

S

Inte 4 3057 611 3039 6079 - -
rsta 3631 474. 7290. 46.43 17634 3528
te S5 63 58 0.92 .2
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sale
S

Loc 12 3126 390 2203 2754 - -
al .5 9307 866 3123. 140.6 92361 1154
sale 81 3.71 32 3 84.49 523.

09

Inte 12 1468 293 1644 3289 17644 3528
rsta .5 210, 64.2 651.4 3.03 1.0 .82
te 47 1 7

sale

S

Tot 1008 605 1008 6052 100.0 0.62
al 8916 262 8926 623.7 8
2.8 3.07 2.96

The reasons for the difference amounting to
Rs. 92,36,184.49 is base 0il was treated as 12.5%
items upto September 2011 and local sale of 4%
includes local sale of base oil for Rs.92,36,184.49
on which 12.5% tax collected. In the return this
figure included in 12.5% item. The reson for
difference amounting to Rs.1,764,41 is the
Intersate sale of 12.5% item
amounting to Rs.1,76,441 is shown wrongly in
4% item. Hence it is seen that there is no
differential turnover by way of misclassification
to be assessed.
In the above circumstances it is requested that

audit objection may kindly be dropped.
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2.9
(Bullet
3)

L2

Case No. 464
Gist of the case Present position

M/s. Malabar Laminates, Kochi a M/s. Malabar Laminates
dealer in bamboo and plywood 2012-13.1T Circle, Ernakulam
products conceded in their annual
return for 2012-13 sales turnver of Rs. The audit objection in this case is Short
238 crore and Rs. 50.08 lakh levy of tax due to misclassification
respectively. The inter-state purchase showing the sale of plywood to that of
turnover of these products conceded in sale of bamboo mat ply board to evade
the return were Rs. 1.71 crore and Rs. tax. As per the audit objection, notice w/
84.92 lakh respectively. However, as s25(1) was issued and the assessment for
per the certified annual accounts of the the year 2012-13 was completed on
company the purchase turnover 25.06.2015 creating additional demand
accounted was Rs. 2.17 crore and Rs. of Rs.8.76 lakhs. Against this order, the
38.97 lakh respectively for the same dealer preferred appeal before Deputy
sales turnover returned. Audit found Commissioner(Appeal), Emakulam. As
from the check post module of per the direcion of Deputy
KVATIS that the inter-State purchase Commissioner (A) in KVATA 1449/2015
turnover of plywood of this company dt.10.8.2015, the original assessment
was more than Rs. 85 lakh. Thus, the order was modified vide order
assessee misclassified the purchase No.32070283334/2012-13
turnover and corresponding sales dtd.30.11.2015. On verification of the
turnover of plywood as that of bamboo books of accounts, the Assessing
products to evade tax. This resulted in Authority found as follows:- “On
short payment of tax and interest of verification of the interstate purchase
Rs. 8.02 lakh. invoices and 8F declarations, it is noticed

Government stated (September that the description of goods mentioned
2015) that assessment had been in both in the invoices and 8F
completed (June 2015) creating Declarations are Bamboo mat plyboard.
additional demand of Rs. 8.76 lakh. As per the modified order it is noticed
The assessee had remitted Rs. 2.63 that the authorized representatives of
lakh and furnished security for the Chamber of Commerce at Commercial
balance amount as per the stay Tax check post mistakenly uploaded the
condition of Assistant Commissioner description of goods as plywood instead
(Appeal) Ernakulam. No action was of bamboo mat ply board”. In view of
taken to get the stay; Further report 'the above the original assessment has
had not been received (January 2016). been modified giving effect to the

appellate order finding that there is no
mis classification. As per the modified
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order the dealer has paid excess tax
Rs.2,06,895/- and interest Rs.55,862/-
paid at the time of appeal and the said
amount has been refunded. On
verification of the bills produced by the
dealer, the description of goods is
bamboo mat ply board. In the
circumstances the audit objection is not
sustainable and may kindly be dropped.
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Case No. 465
Gist of the case Present position
M/s. Sree Vijayalekshmi Traders, M/s. Sree Vijayalekshmi Traders,2012-
Thodupuzha was a dealer in 13,Special Circle, Thodupuzha

Grocery and Pulses. Audit cross
verified the annual return of the  M/s. Sree Vijayalekshmi Traders,
assessee for 2012-13 with the Thodupuzha is an assessee bearing TIN.
check post transaction in KVATIS 32060455852 on the roll of Assistant
Module and found that the inter Commissioner, Special Circle, Thodupuzha.
state stock transfer into the state The assessee was a dealer in Grocery,
and inter state purchase turnover Cereals and such kind of article during the
of items taxable at 5% conceded year 2012-13. The assessee has effected
in the annual return was less than interstate purchase/interstate stock transfer
that in the KVATIS check post (IN) of 5% taxable items for Rs. 289.08
transaction while the turnover of lakhs and wrongly classified the turnover
goods taxable at 1% conceded under 1% taxable items. This resulted in a
was more than that in the short levy of Rs. 7.34 lakhs including
KVATIS check post transaction. interest.
It is evident that the assessee has Based on the Audit Objection, assessment
wrongly classified 5% taxable for the year 2012- 13 in respect of M/s.
goods as 1% taxable goods. Vijayalakshmi traders, Thodupuzha was
Aparant  misclassification  of completed on 21.02.2015 as per order
goods resulted in the short No.32060455852/2012-13 with an
payment of tax and interest of Rs. additional demand of X 9,17,215/-( Tax, I
7.59 lakh 6,32,587/- interest X 2,84,664/-). Aggrieved
by this order the dealer filed appeal before
the DC (Appeals) II, Kottayam and the
Appellate authority granted stay on the
condition that the assessee shall remit 30%
of the total demand. Accordingly the
assessee had remitted an amount of X
2,75,175/- being 30% of the total demand as
follows.
¥ 1,25,000/- chalan No. 119 dated
06.10.2015 of the sub treasury thodupuzha
X  75,000/- chalan No. 39 dated
07.11.2015 of the sub treasury thodupuzha
X 75,175/~ chalan No. 81 dated
15.12.2015 of the sub treasury thodupuzha.
Subsequently, DC(Appeals) II, Kottayam
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modified the original assessment as per
order No. KVATA No. 270/2015(2012-13)
did. 18.08.2016 with the direction to the
assessing  authority to modify the
assessment after verifying the books of
accounts produced by the appellant. The
assessing authority verified the books of
accounts and found that the
misclassification noticed was due to the
wrong entry of data in Form 8 F
declarations in KVATIS. The e-declaration
format in KVATIS did not provide facility
for categorizing different items like 0%, 1%
and 5% and all are entered in e-declaration
as Grocery. Supporting purchase bills show
the items at different tax rates with 0%,1%,
& 5% goods. On verification it is revealed
that one purchase invoice itself contained
commodities at different tax rates and the
ditferent items like 0%, 1% and 5% items
purchased are accounted separately and the
corresponding  sales are  accounted
separately in the books of accounts. Hence
the assessment was modified as per
proceedings of the Assistant Commissioner,
Special Circle,Thodupuzha dated 13-12-
2016 and the dealer was eligible to get a
refund of X 2,75,175/- which was paid at
the time of filing appeal for obtaining stay.
Accordingly as per Order No. No.
32060455852/12-13 dated. 21.01.2017 of
the Assistant Commissioner, Special Circle,
Thodupuzha the excess amount paid by the
dealer was refunded.
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Case No. 466
Gist of the case Present position
Under Section 6(2)(b) of the KVAT M/s, Kalyvan Jewellers
Act, 2003 every dealer who purchase 2011-12 2012-13,Special Circle,
taxable goods from unregistered dealers Kollam

and despatches the goods to any place
outside the State otherwise than by way The Accountant General in their
of sale in the course of inter-State trade periodical audit pointed out a defect of
or export, shall pay tax on the purchase the dealer’s accounts for the year 2011-
turnover of the goods at the rate 12 & 2012-13. The objection related to
specified under Section 6(1), provided pay tax U/s 6 (2) (b) of KVAT Act in
that the maximum rate leviable under proportion to interstate stock transfer of
this clause shall not exceed four per gold covered by local purchase from
cent. unregistered dealers. The dealer has
M/s. Kalyan Jewellers, Kollam, a remitted tax at compounded rate
dealer in gold jewellery stock prescribed under Section 8 (f) of the
transferred gold jewellery amounting to Act. No tax under section 6(2) on the
Rs. 51.18 crore and Rs. 94.06 crore purchase turnover paid.
outside the State, which constituted
29.59 per cent and 42 per cent of their Based on the Audit Enquiry, the
total disposal during the year 2011-12 assessing authority completed the
and 2012-13. They made local assessment for the year 2011-12 on
purchase of gold jewellery from 08.01.2016 creating additional demand
unregistered dealers for Rs. 43.98 crore of Rs. 53,29,848/- as tax and Rs.
and Rs. 60.14 crore in the year 2011-12 23,98,432/- as interest and 2012-13 on
and 2012-13 respectively. Though the 13.01.2015 creating additional demand
assessee was liable to pay purchase tax of Rs.1,26,28,442/- as tax and Rs.
proportionate to the purchase made 40,41,101/- as interest respectively.
from unregistered dealers, they had not Aggrieved by this order, the assessee
paid any purchase tax. This resulted in filed appeal before the Deputy
non-payment of tax, cess and interest Commissioner (Appeals), Kollam. But
amounting to Rs. 2.31 crore. the Deputy Commissioner (Appeals)
Government stated (July 2015) that dismissed the appeal as per order No.
the assessee had opted for Gold KVAT No.62/16 and 134/16 dated.
Compounding Scheme under Section 8 02.02.2016. Again the dealer filed
of KVAT Act, 2003 and the Section appeal before the Hon’ble Appellate
does not permit a portion of the Tribunal, Thiruvananthapuram.
turnover being taxed under Section 6(1)
over and above the quantum of tax fixed During the pendency of this appeal,
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{
under Section 8(f). Hence, purchase tax Kerala Finance Act 2017 was enacted

assessable on portion proportionate to w.e.f 01.04.2017 by which Section 6 (2)
stock transfer out and the disallowance of KVAT was amended by inserting a
of special rebate for the same vide new proviso to Section 6 (2) (a). This
provision to Section 12 of KVAT Act, section clarifies that “a dealer paying
2003 is ultra vires to the provision of compounded tax shall not be liable to
Section 8 of the KVAT Act, 2003. The pay tax for the goods with effect from
reply was not acceptable since the 01.04.2013”. In view of this
compounded dealers had not been amendment, the Hon’ble High Court
specifically exempted from payment of quashing the Impugned notices
purchase tax. Further report had not proposed on assessment to purchase tax
been received (January 2016) as revealed from judgement dtd
02.08.2017 in WP (C) No.35181/16
Lekshmi Jewellers Vs The State of
Kerala.

The Hon’ble High Court observed
that the amendment has been clarified
that the dealer paying tax under Section
8 () is not liable to be assessed for
payment of tax U/s 6 (2) (a). It is
settled law that an amendment in nature
shall bave retrospective effect extending
the benefit to the assessments already
made by the assessing authority.

Moreover, second appeal filed by the
assessee before the Hon’ble Appellate
Tribunal, Thiruvananthapuram was
allowed and the earlier orders issued by
the Appellate Authority and Assessing
Authority were set aside for the period
2009-10 to 2012-13, as per order dated
23-07-2021. So the demand also
became ‘NIL’.

In these circumstances, the audit

objection pointed out is not sustainable
and may kindly be dropped.
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Case No. 467
Gist of the case Present position
M/s. HCL Infosystems Ltd., Kochi M/s. HCL Infosystems Ltd
was a dealer in computer and 2011-12 2012-13,Special Circle II,
accessories. During 2011-12, they Ernakulam

claimed exemption of Rs. 4.95 crore
from the total receipt of Rs. 5.95 2011-12
crore towards AMC against the actual The assessment for the year 2011-12
eligible exemption of Rs. 2.97 crore. based on the Audit objection has been
During 2012-13, they claimed completed on 18-03-2019. The exemption
exemption of Rs. 4.65 crore from the claimed for Rs.62,38,609/- without
total receipt of Rs. 6.40 crore towards documentary evidences has been assessed
AMC, against the actual eligible to tax at 12.5% and interest. As per
exemption of Rs. 3.20 crore. Availing KVATA  1403/2019 filed by the
of excess exemption resulted in short assessee,the appellate authority directed to
payment of tax and interest of Rs. verify the claim of labour contract of
26.42 lakh and Rs. 8.53 lakh during Rs.124,84,100/- and if the claim is proved,
2011-12 and 2012-13. directed to allow the exemption on the
50% assessed of Rs.62,38,609/-.
Government stated (July 2015) As per the direction in KVATA
that the assessment for the year 2012- 1403/2019, the assessing authority
13 had been completed (June 2015) modified the assessment for 2011-12,0n
creating additional demand of Rs. 17-08-2021. The assessing authority
9.68 lakh and the amount is under verified the documents and found that the
collection. Further report for the entire turn over received were labour
remaining period had not been charges for which service tax had been
received (January 2016). remitted. So the amount received is not
assessable to tax. Regarding the taxable
turnover of AMC, the dealer produced the
details of goods transferred in the
execution of AMC before the appellate
authority. In the return they had remitted
tax due on the value of goods amounting
to Rs.99,79,368.12 and remitted tax on it.
As per Rule 9(2)(C) of the rules where the
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value of goods transferred in AMC is
ascertainable from the accounts of the
dealer, the turnover taxable shall be
calculated by adding GP to the purchase
value. As per the direction of appellate
authority, the assessing authority verified
the details of goods transferred in the
execution of AMC during the year 2011-
12, and fixed taxable turnover by adding
7% GP as per rule 9(2)(C on modification
of the assessment. And as per the
modification, the assessee is in excess of
Rs.1,38,704/-. Since the modification is
based on the rule 9(2)(C) of the KVAT Act
& rule, the Audit Objection is not
sustainable and hence may be withdrawn.
Copy of original order dtd.18.03.2019,
appellate order KVATA 1403/2019
Dtd.30.07.2020 and modified order
Dtd.17.08.2021.

2012-13

Assessment for the year 2012-13 has
been completed vide Order No.
32070312742/2012-13 creating additional
demand as follows.

Tax due: Rs.7,22,624
Interest : Rs. 1,985,109

Total : Rs. 9,17,733

The assessee preferred appeal before
DC(A),Ernakulam and remitted
Rs.2,75,320/- (30% of demand) for getting
stay for the realization of the balance
demand.. DC(A) disposed the appeal in
favour of the assessee vide order
no.KVATA-1596/2015  dtd.31.10.2018.
The Appellate authority verified the
details and observed that as per Rule
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5(2)© if material consumption is clearly
ascertainable from the book of accounts
that has to be allowed. Appellant produced
material consumption details for AMC
with contract numper machine number of
the materia] consumed, invoice number
and materia] description for April 2012 19
March 2013. Ang the appellate authority
directed to verify the books of accounts of
the dealer as Per materjal consumption
Teport produced by the dealer. If the
material used in AMC Is ascertainable
from the books of dccounts deduction cap
be given as Per books figure ag per Rule
9(2)(C). The assessment has  heen
modified as per the direction of the
Appellate authority op 22.10.2021.
Regarding the turnover of AMC returned ,
they have filed details of purchage of
materials used whijch were  already
suffered tax as per the books of accounts,
at the time of modification, The balance
receipts are laboyr charges since the detail
of material valye and the labour charges
received are seep accounted as per Rule
92)C). So the €xemption claim op
Turnover of AMC Is proved and allowed
and resulted ip €XCess payment. Hepce
the Audit objection is not sustainable
according to the Rule 9R)(C) of the
KVAT Act and Ryles, Copy of Assessment
order, Appellate order and modified order
for 201213,
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Case No. 468
Gist of the case Present position

2.11(1)b  Mys. Crompton Greaves Limited, Kochj M/s Crompton Greaves Ltd,

was a dealer in electrica] goods, pump sets 32070379915/2012-13,Special Circle
.
and parts etc, During 2012-13 they self 11, Ernakulam

assessed to tax at 5% turnover of Annual

Maintenance contract amounting to Rs. [t g submitted that based on the
57.66 lakh after availing deduction under audit objection assessment for the
Rule 10(2)(b) for Rs. 60.54 lakh from the year 2012-13 was completed on
total turnover of Rg, 118.19 lakh. Since 18.06.2015 creating an additiona]
the tumnover was arrived at under Rule demand with Tax amount Rs
10(2)(b), the deduction admissible is Rs, 1408783.00 and Interest of Rg
59.10 lakh (50%)only and the balance 38037190, Unfortunately this

turnover should have beep assessed at demand for the year 2012-13 was

Payment of tax interest of Rs, 6.06 lakh. adjustment  order furnished op
26.02.2021. As Per this order there g
still remaining Rs 41,31,772.00 as
€xcess tax paid. In the circumstances
the excess tax under KVAT Act 2003
for the year 2010-11 js transferred and
adjusted towards the tax dues as per
the additional demand Created against
the audit objection for 2012-13 vide
modified order no
32070379915/2012-13 dated
01.06.2024. Refund adjustment order
in Form 21A is issued for the year
2010-11. Copies of the assessment
orders attached herewith. Hence the
audit  objection may Kindly be

dropped.
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Gist of the case

M/s. Sreeragh General Finance
Limited, Kochi, a dealer in motor
vehicle and computer products, availed
input tax credit of Rs. 1.09 crore during
2012-13, on the purchase of goods for
Rs. 8.13 crore. Audit found from the
KVATIS that this included input tax
credit of Rs. 16.15 lakh on the purchase
of goods for Rs. 1.20 crore from two
dealers; but not supported by proper
invoices issued to the assessee. The
invoices filed by the assessee were
issued by these two dealers in Form 8B
applicable to end customers. Availing
input tax credit without proper invoice
was not in order. The incorrect availing
of input tax credit had resulted in short
payment of tax and interest of Rs.
19.21 lakh.

Government stated (October 2015)
that necessary instructions had been
given (August 2015) to the DC,
Ernakulam to re-examine the case,
Further report had not been received
(January 2016).

79

Case No. 469
Present position

M/s. Sreeragh General Finance Ltd.

2012-13
I Circle, Exrnakulam

Considering the audit objection,
assessment has been completed vide
order No. 32071657612/2012-13 dated
15.04.2016 creating additional demand
of Rs.22,12,110.00 (Tax -
Rs.16,14,679.00 + Interest -
Rs.5,97,431.00). Aggrieved by the order,
the assessee filed appeal before, Hon’ble
High Court of Kerala vide WPC
No.19231/2016 dated 30.06.2016. In
appeal, the Hon’ble High Court of
Kerala directed the appellate authority to
consider the appeal. Accordingly, the
DC(A) vide appeal No. KVATA
1767/2016 (12-13) considered the appeal
and dismissed the appeal being devoid
of merits. RRC submitted to the
Tahasildar (RR), Kanayannur Taluk vide

RRC N0.2017/2104/07 dated
25.05.2017 and Taluk No.
E6-400/ST/01-02 pending  before

Tahsildar (RR) Kanayannur Taluk.
Thereafter, the assessee again filed
appeal before the Hon’ble High Court of
Kerala in WPC No. 30215/2019
challenging assessment and appelilate
order for the year 2012-13 and the case
was disposed directing the DC(A),
Ernakulam to reconsider the appeal.

The dealer had again filed an
appeal before the appellate authority
and the appellate authority had modified
the assessment order No.KVATA
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1767/2016 dated 27.03.2024 directing
the assessing authority to modify the
assessment order by allowing the input
tax credit. In comnection with the
appellate order the assessing authority
issued a notice for producing books of
accounts for the year 2012-13. Further
details will be intimated after
completing the assessment.



Para
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Case No. 470
Gist of the case Present position

M/s. Mascon Tillers and Tractors, M/s. Mascon Tillers and Tractors,
Palakkad, was a dealer in tillers, tractors Palakkad.
etc. During 2010-11, 2011-12 and 2012- 32090634101/ 2010-11 to 2012-13
13, the assessee purchased tillers and
tractors for Rs. 6.48 crore, Rs. 4.15 crore The defect referred in the audit report
and Rs. 9.42 crore respectively and had already been cured by a demand
availed input tax credit of Rs. 27.68 arose subsequent to an audit visit under
lakh, Rs. 33.23 lakh and Rs. 47.08 lakh section 23 of the KVAT Act 03 for the
respectively. Audit found that out of the period 2010-11, 2011-12 and 2012-13.
total disposal of goods for Rs. 9.09 The demand of reversal was admitted
crore, Rs. 10.06 crore and Rs. 12.61 by the dealer during the audit visit on
crore, 9.41 per cent, 6.23 per cent and 31.06.2013. Accordingly the dealer
9.39 per cent respectively were stock remitted an amount of Rs. 3,13,421/-
transferred outside the State during the vide challan no. 397/03.08.2013,
above period. As such four/five per Rs.1,50,000/- vide challan
cent input tax credit proportionate to N0.531/07.07.2014, Rs.5,26,070/- vide
Interstate stock transfer to outside the challan number 592/25.09.2014,
State had to be reversed which was not 467/21.01.2015, 639/05.03.2015,
done. Availing of excess input tax credit 821/15.12.2014 for the years 2010-11,
resulted in short payment of tax and 2011-12, 2012-13 respectively.
interest of Rs. 10.57 lakh.
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Case No. 471
Gist of the case Present position

The audit objection in this case is M/s. Classsic Foot Care (India) Ltd.2012-

relating to M/s Classic Foot Care 13

(India) Private Limited, Office of Commeercial Tax Officer, Tirurangadi
the Commercial Tax Officer,

Tirurangadi, Malappuram a The audit objection in respect of M/s
manufacturer of footwear. During Classic Foot Care (India) Private Limited,
2012 — 13, they availed input tax Office of the Commercial Tax Officer,
credit of Rs. 41.02 lakh on local Tirurangadi, Malappuram for the year 2012
purchases amounting to Rs. 5.78 — 13 is on the basis of failure on the part of
crore. They reversed input tax of the assessee in reversing the IPT claimed on
Rs. 743 lakh against  stock local purchase corresponding to turnover of
transferred to outside the State, stock transfer out,

amounting to Rs. 3.29 crore. Audit On receipt of the audit notes, the
found that five per cent input tax Commercial Tax Officer, Tirurangadi has
credit to be reversed proportionate completed the assessmen for the year as per
to interstate stock transfer would order No. 32100634855/2012-13  dated.
come to Rs. 13.42 lakh. Availing of 18.01.2015 fixing a balance input tax to be
excess input tax credit resulted In reversed at Rs, 5,88,674/- and interest Rs. 1,
short payment of tax and interest of 23,022/- totalling to Rs. 7,12,296/-

Rs. 7.07 lakh. On the basis of the demand notice, the
dealer has already paid the following
amounts,

1. Rs. 1,50,000/- on 05.02.2015 (Chalan
No. 209 dated, 06.03.2015)

2. Rs. 1,50,000/- on 30.03.2015 (Chalan
No. 664 dated. 24.04.2015)

3. Rs. 1,00,000/- on 29.04.2015 (Chalan
No. 032 dated. 07.05.2015)

4. Rs. 50,000/- on 30.05.2015 (Chalan No.
184077 dated. 30.05.2015)

5. Rs. 2,96,026/- (Chalan No. 225 dated.
09.07.2015)

Total Rs. 7,46,026/-

S ¥ o
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Case No. 472
Gist of the case Present position
Under Section 12(2) of KVAT Act, 2003 M/s. Institute of Indian
dealer paying compounded tax under Therapies,CTO,Chalakkudy
section 8 shall not be eligible for rebate /2010-11

under section 12(1).
M/s. Institute of Indian Therapies, The assessing authority completed
Annamanada was a dealer in medicine the assessment of the dealer for the
paying tax under section 8(e) of the Act. year 2010-11 vide order dated
Audit found that during 2010-11, the 05.10.2013 by disallowing the claim
assessee availed special rebate of Rs. 5.19 of special rebate by the assessee on
lakh corresponding to the purchase purchase ws. 6(2). Compounded
turnover of Rs. 119.06 lakh. Incorrect dealers w/s. 8 are not entitled to claim
availing of special rebate resulted in short the special rebate. Since it has been
payment of tax, cess and interest of Rs. proved that 93.80% of the total local
6.44 lakh. sales turnover are from the sale of
cosmetic and other ayurvedic
Preparations and these items are not
treated as medicine and the special
rebate claimed by the assessee to the
extent of 93.8% on Rs. 5,18,558/- has
to be disallowed ie., Rs. 4,86,407/-
(93.8% of 5,18,558/-), Balance
special rebate of Rs. 32,151/ has been
allowed, since the dealer has not
compounded certain items such as
Arishtam, Asavam, Choornam and
Kuzhambu. Subsequently, the dealer
has preferred an appeal before the
Appellate Authority. The Assistant
Commissioner (Appeals), Thrissur
vide order Nos. KVATA 420/13,
421/13 and 422/13 dated 04.09.2014
modified the assessment order with
the direction to verify and pass
appropriate order in the light of
genuineness of documents in respect
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of sales return and special rebate.
Accordingly, the dealer has been given
an opportunity on 12.12.2014 for
producing the documents as directed
by the appellate authority but the
dealer did not produce any evidence in
connection with the claim of special
rebate. The original assessment thus
modified vide order dated 16.01.2015
as per the direction of the appellate
authority by disallowing the special
rebate. While revising the assessment
order certain calculation mistake have
been crept. Hence a rectification order
dated 21.03.2015 was issued to the
dealer. Subsequently the dealer filed
appeal before the appellate authority.
It is argued that the dealer is eligible
for special rebate u/s. 12(2). The
Assistant Commissioner(Appeals) has
modified the assessment vide order
KVATA  426/16 (VAT) and
402/16(CST)  dated 22.06.2017
considering the contention of the
dealer regarding special rebate as per
the provisions of Kerala Finance Act
2012 which is as under. “Provided
that notwithstanding anything
contained in this Act a manufacturer
of medicines who have opted for
payment of compounded tax under
clause (c) section 8 shall be eligible
for special rebate of tax paid under
subsection (2) of section 6 of this Act
on purchase of raw materials w.e.f.
01.04.2005.”

Hence the assessment order
modified vide order dated 04.04.2018
with an excess of Rs. 6,69,886/-.
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Case No. 473
Gist of the case ‘Present position

M/s. Five Star Metals (p) Ltd, Pallavur, M/s_Five Star Metals (p) Ltd.

a metal crushing unit purchased CTO,Chittur, 32090990782/2010-11
(December10) an electric generator set
for Rs. 31.21 lakh. The assessee in Based on the Audit objection notice
response to a notice issued by the was issued to the assessee on
Intelligence Officer declared (January 06.09.2011 w/s 10(d) of the CST Act
2011)that the generator set with proposing a penalty of Rs. 5,85,280/-
accessories purchased by them was for (one and half time of the tax evaded)
own use and had no direct connection to and same was confirmed as per order
their business. Though the generator was No. 32090990782/2010-11 dated
purchased for purposes other than that 04.11.2013.
connected with the manufacturing or  The Asst. Commissioner (Appeals),
processing of goods, the assessee issued Palakkad allowed the appeal filed by
Form-C declaration for the above the assessee as per order No. KVATA
purchase(March2011)  which  would 4/2014 dtd. 24.02.2014 in which the
attract penalty u/s 10(d) of the CST Act, Asst. Commissioner (Appeals), held
1956. Amount of penalty that could be that there was no mensrea for misuse
imposed comes to Rs. 5.85 lakh. of 'C' Forms to evade tax and hence the
penalty imposed was not sustainable
relying on the cases between Jai
Glasskow vs Commercial Tax Officer
[(2007) 8 VST 770 (rtAJ)], Sanjiv
Fabrics vs Commissioner of Sales Tax,
U.P [(2004) 137 STC 563 (AIT)] and
State of Tamil Nadu vs Parry Agro
Industries Ltd and another [(2010) 27
VST (131)].
Against the order of the Asst.
Commissioner (Appeals) State filed
second appeal before the Appellate
Tribunal. The appeal was dismissed
vide Order No. TA (VAT) No.
100/2014 dtd. 07.03.2015.
The findings of the Tribunal is as
follows:
“ The respondent is running a metal
Crusher unit for crushing Granite to
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make metal. It is evident that the
machinery runs upon electrical power.
Therefore, a high capacity -electric
generator, as contented by the
respondent, will be necessary in the
crushing unit to ensure uninterrupted
power supply for  continuous
manufacturing process. An rightly
pointed out by the learned
representative when tax concession Is
available only for interstate sales of
goods mentioned in the Registration
Certificate of the purchasing dealer or
those goods necessary for him to
process or manufacture goods for
resale, there is no possibility of the
respondent dealer effecting a purchase
stating that the commodity purchased
is not connected with its business or
manufacturing process. Therefore,
contentions taken that there was
typographical error in the letter of the
respondent and further that intended
communication was of the machinery
being connected with the business and
an inevitable part of it are very much
convincing. Besides the nature of the
commodity purchased rules out any
possibility of the same being used for
any other use than commercial
included industrial or manufacturing
process. Contentions int the appeal
memorandum that only those goods
mentioned in the Registration
Certificate of the purchasing dealers
are liable to taxed at concessional rates
are also not well taken. Apart from
these goods, concessional rates are
available to those goods also which are
necessary for the  process of
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manufacture of goods for sale by the
purchasing dealer. In the instant case
purchase is of a high-capacity electric
generator set which is necessary for
providing uninterrupted power supply
to the metal crushing unit run by the
respondent. This machinery is
connected with the manufacturing
business of the respondent purchaser
and hence its sale by the interstate
seller will be taxable only at
concessional rates u/s 8 (3) (b) of the
Act. None of the decision cited on the
side of the revenue are applicable to
the facts and circumstances of the
present case in as much as that we find
no mens rea in the actions of the
respondent. To constitute an offence
under any of the sub clauses (a) to (f)
of section 10, a reading of the
provisions reveal that, there should be
a conscious of deliberate attempt or act
by the offending dealer, which makes
the elements of ‘mens rea’
indispensable. We do not think that
there was an attempt to evade tax by
misuse of C-Form”,

Hence the para is not sustainable. So
the Para may kindly be waived.




Para
No.

2.14

7/

Case No. 474
Gist of the case Present position

M/s Sea Queen Hote, Kozhikode was  M/s. Sea Queen Hotel, Kozhikode,

a bar attached two star hotel situated 2009-10 to 2012-13
in municipal area, who opted for
compounding scheme for payment of While conducting audit the AG has
tumover tax.  The tumover tax pointed out that it was omitted to revise
assessment  for  2009-10  was the assessments from 2009-10 to 2012-13
completed and turnover tax was fixed on the basis of the revised order of 2008-
as Rs. 30.43 lakh at 115% of 26.46 09 thus resulting a short levy of Rs. 66.90
lakh, the turnover tax assessed for lakhs.
previous year 2008-09. Turnover tax While completing the assessment
assessment for previous years and for the year 2008-09, a two times addition
fixed as 34.99 lakh, 40.24 lakh and of the suppressed turnover detected by
46.27 lakh respectively. Subsequently the Intelligence Officer was added
based on the suppression detected by towards probable  omission  and
the  Intelligence  Officer, the suppression detected. The Accountant
assessment for the year ~ 2008 — 09 General has taken the tax due on this
was revised (March 2014), fixing the turnover addition made also to determine
turnover tax as Rs. 37.24 lakh. the compounded tax payable for the
However, assessments for 2009 — 10, succeeding years also which is not
2010 - 11, 2011 — 12 and 2012 - 13 sustainable.
were not revised by the assessing In this context it is to be noted that
authority based on the revised the addition given towards probable
assessment order for 2008 — 09. This omission and suppression detected cannot
resulted in short levy of tax, cess and be considered for determining the
interest of Rs. 66.90 lakh. compounded tax payable for succeeding
years. Only the tax due on the suppressed
turnover detected can be taken for
determining the compounded tax payable
for subsequent years. This position is well
established by the decision of the
Division Bench ruling of Honb’le High
Court of Kerala in state of Kerala Vs.
Malabar Ornaments (P) Ltd; (2011) 19
KTR 413 (ker). In this case the Honb'le
Division Bench of Kerala High Court
held that “Statute does not, provide for
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reckoning the ‘assessed tax’ as the basis
for determining compounded rate. Statute
does not provide for assessment of tax at
compounded rate based on the ‘tax
assessed or demanded’.
Hence the turnover tax payable for the
succeeding years, ie., from 2009-10 to
2012-13, based upon the turnover tax
demanded for the year 2008-09 is not
sustainable. However the assessment for
the year 2009-10 to 2012-13 has been
revised considering the suppressed
turnover detected for the year 2008-09.
Against the said orders, the dealer filed
appeal before the Deputy Commissioner
(Appeals), Kozhikode and appeal
nd
disposed in favour of the dealer. The 2
appeal preferred by state pending at the
Tribunal vide TA 11, 12, 13, 14, 15/2017.
RR proceedings stayed by High Court
vide WP(C) 33232/17.

The Hon’ble appellate Tribunnal was
pleaded to dispose the appeal as partially
allowed on 17.12.2019. in compliance to
the Tribunal order TA No. 11/2017,
12/2017, 13/2017, 14/2017 & 15/2017
dtd: 17.12.2019 the assessment for the
year 2009-10 to 2012-13 was modified
creating additional demand.

In compliance to the Tribunal order
TA No. 11/2017, 12,2017, 13/2017,
14/2017 & 15/2017 dated 17.12.2019 the
assessment for the year 2009-10 to 2012-
13 was modified creating additional
demand as follows.

2009-10 : Modified on 28.09.2020 and
additional demand created Rs.
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45,50,621/- (Tax Rs. 20,13,549/- +
Interest Rs. 25,37,072/-

2010-11 : Modified on 28.09.2020 and
additional demand created Rs.
63,03,357/- (Tax Rs. 29,45494/- +
Interest Rs. 33,57,863/-

2011-12 : Modified on 28.09.2020 and
additional demand created Rs.
75,54,285/- (Tax Rs. 37,39,745/- +
Interest Rs. 38,14,540/-

2012-13 : Modified on 28.09.2020 and
additiona!l demand created Rs.
79,73,053/- (Tax Rs. 41,96,429/- +
Interest Rs. 37,76,624/-

The dealer filed WP(C) against the
modified order before the Hon’ble High
Court of Kerala. As per WP(c) No.
20477/22 dated 28/06/2022 Hon’ble High
Court of Kerala granted interim stay for
further recovery proceedings on condition
that the petitioner remits a sum of Rs,
5,00,000/-. The dealer paid the amount of
Rs. 5,00,000/- as per the DD No. 387727
dated 04-07-2022. Now the appeal filed
by the dealer is pending before the Joint
Commissioner ~ (Appeals), SGSTD,
Kozhikode




Para
No.

2.15(Bu
Het 1)

Case No. 475
Gist of the case Present position
M/s. Polakulathu Tourist Home, Vyttila, M/s. Polakulathu Tourist
was an assessee engaged in the business Home,2009-10.I1 Circle,
of running a bar attached hotel. The Tripunithura

turnover tax assessment of the assessee
for 2009-10 was completed by the As per the audit objection the
assessing authority (December 2012) assessment in respect of
taking the turnover as 140 per cent of the M/s.Polakulath Tourist Home, Vyttila
purchase value of liquor and turnover tax for the year 2009-10 is reopened under
was fixed at Rs. 16.01 lakh. Audit found section 19(1) of the KGST Act by
that 115 per cent of the turnover tax fixing a TOT of Rs.33,10,400/- with
payable for 2008-09 amounted to Rs. interest Rs.4,96,560/- vide order dated
48.79 lakh which was higher than the 02.06.2014.
turnover tax fixed by the assessing Assessment was modified as per
authority.  Incorrect computation of order dated 13.01.2019. Additional
turnover tax resulted in short levy of tax, demand of Rs.16,01,389.00 paid by
cess and interest of Rs. 37.74 lakh. the dealer.
The findings of the audit to the
Government stated (June 2015) that effect that the computation of
assessment had been completed (June Turnover Tax of M/s. Polakkulath
2014) creating additional demandof Rs. Tourist Home is incorrect. The fact is
38.07 lakh and revenue recovery efforts that, M/s. Polakulath Tourist Home
had been initiated for recovery of the with KGST registration 232332044 is
dues.  Further report had not been not a continuous one. Because after
received (January 2016). the death of the proprietor Sri. P.K.
Narayanan (Proprietor of Former
Polakkulath Tourist Home Vytila), in
March 2009, his registration under the
act stood automatically cancelled. The
registration certificate number of late
Sri. P.K. Narayanan, Polakkulath
Tourist Home was 32071192492,
Subsequently after the death of
P.K. Narayanan, his 3 heirs formed an
association of persons and applied for
registration for doing business in
liquor and the same was granted by the
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assessing authority by issuing fresh
registration number 32071111334
(copy enclosed.)

The business conducted by late
Sri. P.K Narayanan and one conducted
after his death and cancellation of his
certificate are distinct and different and
are two different legal entities as
clearly laid down in the definition of
“Person” in KVAT Act. Moreover the
assessing authority has issued separate
registration number for the new legal
entity namely Association of person.

As per the KGST Act the two
firms are independent firms and the
parmership firm business cannot be
treated as a business in continuation of
the erstwhile Polakulath Tourist Home
owned by proprietor P.K.Narayanan.
Therefore the contentions of the Audit
that the business of firm is a
continuation of erstwhile Polakulath
Tourist Home and are liable to pay
TOT @115% of the highest TOT
payable by it as conceded in the
returns or accounts or the TOT payed
for any of the previous consecutive
three years whichever is higher is not
found acceptable. The  Deputy
Commissioner (Appeals) in Order No.
STA.28/2017 dated 15/05/2018 has
upheld the above view, which appears
sustainable.

In view of the above, the objection
raised by the A.G is not sustainable.




Para
No.

2.15
(Bullet
2)

Gist of the case

M/s. Kalyan Residency, Koyilandy

was a bar attached hotel of three
star category. The turnover tax
assessment of the assessee for
2010-11 was completed by the
assessing authority taking the
turnover as 180 per cent of the
purchase value of liquor during the
year and the turnover tax was fixed
as X 29.99 lakh. However, Audit
found that the turnover tax of the
assessee for 2009-10 fixed by the
assessing authority was X 16.90
lakh only. Since the assessee started
business from October 2009 only,
the turnover tax payable for a
financial year would be X 33.80
lakh. Hence 125 per cent of the
turnover tax payable for 2009-10
amounted to X 42.26 lakh. Incorrect
computation of compounded tax
resulted in short levy of tax, cess
and interest of X 17.47 lakh.

Case No. 476
Present position

M/s. Kalyan Residency
2010-11,Special Circle, Kozhikode

M/s. Kalyan Residency, Koyilandy
bearing KGST No. 32111138226 is a three
star bar attached hotel and the dealer has
started business in October 2009 only and
has not opted compounding during the year.
The modified assessment in respect of the
dealer for the year 2009-10 was completed
on 28/08/2015 fixing a Sales Turnover of
Rs. 1,53,62,040/- and TOT due @10% Rs.
15,36,204/- and Cess due @1% Rs.
15,362/-.

For the year 2010-11 the dealer has
opted for payment of tax at compounded
rates as per Section 7 of the KGST Act
1963. As per modified order, modified
assessment in respect of the dealer for the
year 2010-11 was completed on 25/08/2015
fixing the tax payable at the compounded
rate at 180% of the purchase value of
Liquor.

As per audit objection, since the
assessee started business from October 2009
only, the turnover tax payable for the
financial year 2009-10 would be Rs.33.80
lakhs. Hence, 125% of the turnover tax
payable for 2009-10 amounted to Rs.42.26
lakhs. But assessment is completed fixing
the tax payable at the compounded rate at
180% of the purchase value of Liquor.

As per KGST Act 1963, Section 7(1)(ii)
— Payment of tax at compounded rates in
respect of bar attached hotel of three stars,
shall pay turnover tax on the turnover of
foreign liquor calculated at the rates in
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clause (a) or (b) of item (ii), whichever is
higher,:

(a) at one hundred and eighty per cent
of the purchase value of such liquor, in the
case of those situated within the area of a
municipal corporation or a municipal
council or a cantonment, and at one hundred
and seventy per cent of the purchase value
of such liquor, in the case of those situated
in any other place;

or

(b) at one hundred and twenty five per
cent of the highest tumover tax payable by it
as conceded in the return or accounts or the
turn over tax paid for any of the previous
consecutive three years.

As per audit objection the assessment
has to be completed as per compounding
provision Section7(1)(ii)(b) adopting the
turnover tax payable for the year 2009-10 as
Rs.33.80 Lakhs. But, as per compounding
provision Section7(1)(ii)(b) compounded tax
payable shall be calculated at one hundred
and twenty five per cent of the highest
turnover tax payable by it as conceded in
the return or accounts or the turn over tax
paid for any of the previous consecutive
three years. Since the assessee started
business from October 2009 the highest
turnover tax payable as conceded in the
return or accounts is Rs.19,58,853/-.

Hence, the compounded tax payable by
the dealer for the year 2010 — 11 is (a) or
(b) Whichever is higher :

(a). At 180% of the purchase value of such
liquor during 2010-11, i.e, 180% of Rs.
1,65,60,061.71, which is Rs. 2,98,08,111.
Turnover Tax due @10% on Rs.
2.98,08,111/- is Rs. 29,80,811/- and Cess
due @1% on Rs. 29,80,811/- is Rs. 29,808/-.
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Or
(b). At one hundred and twenty five per
cent of the highest turnover tax payable by it
as_conceded in the return or accounts or

the turn over tax paid for any of the

previous consecutive three years, i.e,
125% of TOT payable for the year 2009-10

Rs.15,51,566/- which is Rs. 19,39,457.50/-
and Cess due Rs. 19,395/-.

The assessee has started business only
from October 2009 (for 6 months during
2009-10) and conceded Sales Turnover of
liguor for Rs. 1,53,62,040/- and remitted
TOT @10% Rs. 15,36,204/- and Cess
@1% Rs. 15,362/-.

Perusal of Section7(1)(ii) of the KGST
Act 1963, reveals that compounded tax is to
be arrived at one hundred and eighty per
cent of the purchase value of such liquor or
at one hundred and twenty five per cent of
the highest turnover tax payable by it as
conceded in the return or accounts or the

turn over tax paid for any of the previous

consecutive three years. From this it is
clear that the Act does not provide for

estimation of turnover and TOT thereon for
a period during which business was not in
existence.

Hence, Compounded tax for the year
2010-11 is rightly fixed as per clause (a)
(180% of the purchase value of such liquor
during 2010-11), as against that due as per
clause (b)( one hundred and twenty five per
cent of the highest turnover tax payable by it
as_conceded in the return or accounts or

the turn over tax paid for any of the
previoys consecutive three years),
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2.16
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Case No, 477
Gist of the case Present position

The wrnover tax assessment of M/s. M/s. Palakkunnel Tourist Hotel,2009-
Palakunnel Tourist Hotel, Ettumanoor, 10 to 2011-12.CTO, Ettumanoor
a bar hotel, which opted payment of
tax at compounded rate, was finalised The assessment in respect of the dealer
accepting the claim of the assessee that for the year 2009-10, 2010-11 & 2011-12
their business was transferred as a was completed by the Commercial Tax
whole to the new partnership firm with Officer, Ettumanoor vide order dated
st 17/09/2012 and 14/01/2013 respectively.
effect from 1 October 2008 and Subsequently assessment for the above
hence a new business. The turnover years re-opened under Section 19 of the
tax for 2009-10 was assessed to Rs. KGST Act, 1963,including the objections

- 33.60 lakh being 135 per cent of raised in the audit. The contention raised

purchase  turnover of  liquor. through the notice that “a mistake was
Consequently, the turnover tax for crept in while finalizing the assessment
2010-11 and 2011-12 were also fixed for the year 2009-10. M/s Palakkunnel
based on the turnover tax fixed for Tourist Hotel is the continuation of M/s
2009-10. Audit found that the Palakkunnel Tourist Home as whole
business was done in the name and except an internal re-organization in the
style M/s. Palakkunnel Tourist Home partnership. ” Since the short levy of Tax
upto 30 September 2008 and the is noticed by the Accountant General on
business was continued with effect the Ground that the business was done in

st the name and style M/s Palakkunnel
from 1 October 2008 under the name Tourist Home upto 30" September 2008
and style M/s. Palakkunnel Tourist and the business was continued w.e.f 1*
Hotel. The assessee cannot be October 2008 under the name and style
considered as a separate entity from of My/s Palakkunnel Tourist Hotel. The
the existing one on the fact that if they assessee cannot be considered as a
were new entities, Rules 13(3) of FL separate entity from the existing one on
Rules, 1953 ought to have prevented if the fact that if they were new entities ,
from grant of bar license as the hotel Rule 13(3) of FL Rules 1953 ought to
had no three star status. Hence, the have prevented if from grant of bar
compounded tax to be fixed for the license as the hotel had no three star
year 2009-10 was Rs. 38.88 lakh being status. Hence the compounded tax to be
115 per cent of the tax paid during fixed for the year 2009-10 was at 38.88
2008-09 (highest turnover tax paid, of lakhs being the 115% of the tax paid
three preceding years). Incorrect during 2008-09 i.e highest TOT paid of
fixation of compounded tax for the three preceding years). Incorrect fixation
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year 2009-10 resulted in consequent of compounded tax for the year 2009-10
short fixation of tax for the years 2010- remitted in consequent to the short
11 and 2011-12 also. Total short levy fixation of tax fixation for the year 2010-
of tax, cess and interest amounted ot 11 and 2011-12 also.
Rs. 22.70 lakh. The re-opened  assessment  were
Government stated (October 2015) completed vide Dated 30.04.2014 and
that based on the audit observation, the against the section 19 order, the assessee
assessment was reopened under Sec. filed appeal before the Deputy
19 of the KGST Act, 1963. While Commissioner (Appeals) and the
deciding the appeal filed by the dealer, appellate  authority ~ passed  orders
the Deputy Commissioner (Appeals) cancelling the assessment orders , for the
Kottayam quashed the assessment. years 2009-10 to 2011-12 in Appeal Nos.
Government had issued necessary STA 38,39,40/2014 dated 09.10.2014.
direction to the DC, Kottayam to file In response to this appellate order , the
second appeal in the case. Further department filed 2™ appeal before the
report had not been received. Hon’ble tribunal based on the following
grounds.
As per the proceedings of the excise
Commissioner in No.XC7/28934/08-rdis
Dated 02.01.20229 , FL3 no.KT 33/08-
09 licence already granted to  M/s
Palakkunnel Tourist Home , its managing
partner as P J kurian has been shifted to
the newly constituted firm ¢ M/s
Palakkunnel Tourist Hotel its managing
partner as Sanjo Kurian who is already a
partner of the previous firm.
In the application filed before the Excise
Comimmissioner, in connection with the
shifting of FL 3 licence no.33/08-09 from
old firm to new firm,  following
communications are made.
1. To change the name and style of the
firm from M/s Palakkunnel Tourist Home
to M/s Palakkunnel Tourist Hotel.
2. To re-constitute the partmership by
including Smt. Mary Kurian as Partner in
the existing Partmership.
3. To change the name of license of M/s
Palakkunnel Tourist Home from the
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name of Sri. P .J. Kurian . Managing
Parter to the name of Sri. Sanoj Kurian,
new Managing Partner.

On verification , under Rule 13(3) of the
Foreign Liquor Rules, as amended vide
SRO  223/07, with effect from
01.04.2007, only hotels of 3 Star and
above eligible for FL. Hotel licenses. In
the 5" Proviso to the above rule by the
same SRO , all existing licenses not
having the above classification and were
functioned as on 31.03.2007 should be
regularized.

The Ministry of Tourism,
Government of India, has not granted
any 3 star status or above, so far to M/s
Palakkunnel Tourist Hotel. Hence the
reconstituted firm M/s Palakkunnel
Tourist Hotel would not at all have
eligible for FL 3 license, but they were
continuing IMFL business.

Hence vide order TA No. 14/2015,
15/2015, and 16/2015 dated 12/02/2019
of STAT Addl. Bench, Kottayam has
“Allowed” the appeals filed by the State
by detailed scrutiny of the dissolution of
firm and reconstitution of firm by
admission.

Against this, Later vide order dated
16/03/2022 the Hon’ble High Court of
Kerala set aside the order of the Hon’ble
Tribunal and the order of the Deputy
Commissioner (Appeals) is revived
based on following grounds.

In the case where the same entity
applies for payment of tax on
compounded rate. In the case of new
entity , the available verifiable factor is
the payment of tax at a particular
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percentage on the purchase made by the
dealer. The acceptance of the argument
of the Revenue , for the limited purpose
of calculation, the earlier firm is said to -
be in existence is fallacious and not
tenable in law. The reassessment under
section 19 is literally sitting in judgement
on the findings recorded by the Deputy
Commissioner (Appeals) and the
Tribunal in the first round of litigation.
Hence the reassessment under section 19
initiated dated 30.03.2014 resulted in the
assessment order is illegal.

Since the order of the Tribunal is set
aside and the order of the Deputy
Commissioner (Appeals) is revived.

In the above circumstances, no dues
are outstanding against the dealer as per
the short levy of Tax is noticed by the
Accountant General and hence the
objection raised in the audit may kindly
be dropped.
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Case No. 609
Para No. |Gist of the case Present position
2.7.1 M/s New Modern Technomech Pvt.|{M{s. New Modern Technomech Pvt. 1td

(bullet 4)

Ltd., Thakazhy, a works contractor|2010-11 to 2012-13,
filed annual return for 2010-11 to|WC & LT. Alappuzha
2012-13 conceding total and taxable
turnover for the above years as given{2010-11
below:- Based on the audit objection, the
assessment for the year 2010-11 has been
(in crore)]  |completed on 28-03-2015 fixing total
turnover of Rs.7,33,57,788/- and taxable
‘turnover of Rs.4,55,43,081/- widr balance
tax due at Rs.25,46,183/- and interest
'Rs.12,22,168/- totalling to Rs.37,68,351/-,

_ Against the demand dealer filed appeal
Taxable {3.34 |0.80 |[0.55

turnover

2010- {2011- {2012-
11 12 13

Total 7.34 |3.98 (2.80
turnover

|before Deputy Commissioner (Appeal) who
‘disposed the Appeal as dismissed vide
Cost of|3.556 [1.13 |1.90 KVATA (ALPY) 248/15 dt 28.03.2017.
goods |Dealer preferred second appeal before

consumed iTribunal Kottayam and also approached

|High cowrt for speedy disposal of stay
The assessee failed to include the | petition before Tribunal. As per Judgment
cost of goods consumed as taxable|in WP(C) No.36255/2017 dr 13.11.2017
turnover. This resulted in short levy |Hon? ble High court stayed the RR till the
of tax, cess and interest of Rs.53.04 disposal of Appeal. The case is still
lakh. |pending before Tribunal Kottayam as per
iTA No. 95/2017. Final hearing of the
|second appeal is posted on 04.10.2023.
{2011-12
| Assessment for the year 2011-12 was
|completed with an additional demand of
Rs.22,46,862/- as per order
.N0.32041516509/11—12 dt 22.03.2016.
lIAgainst the demand dealer filed appeal

|
\before Deputy Commissioner (Appeal) who

!disposed the Appeal as dismissed vide
KVATAALPY) 200/16 DT 28.03.2017.
Dealer preferred second appeal before
Tribunal KTM and also approached High
court for speedy disposal of stay petition
before Tribunal. As per Judgment in WP(C)
No.36255/2017 dt 13.11.2017 Hon;ble high
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rcourt stayed the RR. The case is still
pending before Tribunal Kottayam as per
TA No.96/2017. Final hearing of the
second appeal is posted on 04.10.2023,
201213
Assessment for the year 2012-13  was
completed with an additional demand of
Rs.17,93,520/ as per order
1n0.32041516509/12-13 dt 22.03.2016.
Against the demand dealer filed appeal
before Deputy Commissioner (Appeal) who
disposed the Appeal as dismissed vide
order no. KVATAALPY' 201716 dt
28.03.2017. Dealer preferred second
appeal before Tribunal KTM and also
approached High court for speedy disposal
of stay petition before Tribunal. As per
Judgment in WP(C) No.36255/2017 dt
13.11.2017 Hon’ble High court stayed the
Revenue recovery proceedings against the

Dealer. The case is still pending before
Tribunal Kottayam as per TA No. 97/2017.
Final hearing of the second appeal is
posted on 04.10.2023.
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Case No. 613
Para No. |Gist of the case Present position
2,7.2 Explanation VI under Section 2(lii)|M/s. Star Traders,2009-10 to 2011-
(Bullet |of the KVAT Act, 2003 stipulates that|12 Circle m
1. where a dealer sells any goods
SL.No.3) |purchased by him at a price lower|2009-10
than that at which it was purchased|M/s.Star Traders, Navaikulam,
and  subsequently receives any|Thiruvananthapuram TIN 32011176825

amount from any person towards
reimbusement of the baleuice of die
price, the amount-so received shall
be deemed to be turnover in respect
of such goods.

Test check of the records of the
Commercial Taxes Department,
Government of Kerala revealed that
seven dealers of cement under four
CTOs had done self assessment of the
tax in respect of their sales but while
doing so they had evaded tax to the
tune of 140.63 lakh along with
interest by not taking in to account
the amount of discount received by
them subsequent to sale at a price
lower than purchase price.

was an assessee borne on the rolls of
erstwhile  Commerciai Tax  Officer,
Attingal, the dealer engaged in the
business of local sales of cement. The
assessment in respect of the dealer for
the year 2009-10 was completed by the
assessing  authority as per order
No0.32011176925 on 13-01-2016. As per
explapation VII Section 2(iii) of KVAT
Act, 2003 states that when a dealer sells
any goods purchased and subsequently
receives any amount so received shall be
deemed to be a turnover in respect of
such goods. In view of this statutory
provision the amount received as
discount during the year is taxable and
the assessing authority estimated sales
twrnover by adding the discount received
to the tune of Rs. 49,51,256/- thereby
completed the assessment and creating
demand for Rs. 6,18,807/- as tax and Rs.

4,27,046/- as interest upto 01/2016.
Subsequently Revenue recovery
proceedings as per RR. No. 155/15-16

dated 28-03-2016 was initiated.

Aggrieved by this order the dealer
preferred  appeal before the Deputy
Commissioner (Appeals),
Thiruvananthapuram as per order - No.
K/351/16 dated 28-11-2016. The appellate
authority dismissed the appeal filed by

the dealer and observed that assessment

T
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completed by the assessing authority is_!
legally sustainable and no irregularities
were found. i

Further the dealer preferredi
appeal before the Hon’ble Sales 'I‘axI
Appellate Tribunal. The Hon’ble STAT in|
order No. TA(VAT) No. 61/2017 dated |
06-07-2022 allowed the appeal filed by
the dealer and directing that to modify
the assessment with the following
observations *“verify the certificates and |
credit notes in original produced or to be |
(preduced by the appellant to prove the
. claim regarding application of fifth
proviso to §8.11(3) on the amounts
received as discount and if found|
genuine, accept the self assessed returns|
submitted by the dealer for the year. In
case the claim or anmy part thereof
remains  unaproved, the  assessing
authority can resort to denial of
| proportionate Iinput tax credit instead of
|adding amount to taxable turnover for

| assessment”, l

On receipt of the Tribunal!!

Iorder, assessing authority had issued|

notice under section 25(1) of the KVAT|

|Act, 2003 dated 20-10-2022 to following

éproposal;

Total sales turnover conceded for the

year 2009-10 :Rs. 7,76,76,405.00

;Add: discount received for the year 2009-

i10 Rs. 49,51,256.00 l

| Total sales turnover estimated :

iRs. 8,26,27,661.00 1:

\Less: Turnover conceded : ‘
|
|

Rs. 7,76,76,405.00

Balance assessable turnover :

Rs. 49,51,256.00 .
The final assessment for the years 2009-
16 had been completed vide order dated
14/06/2023.
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2010-11

The assessment in respect of the
dealer for the year 2010-11 was
completed by the assessing authority as
per order No.32011176925 on 04-05-2016.
As per explanation VII to Section 2(iii) of
XVAT A, 2003 states that when a dealer
sells any goods purchased and
subsequently receives any amount from
any person towards reimbursement of the
balance price, the amount so received
shali be deemed tv ke a turnover in
respect of such goods. In view of this
statutory provision the amount received
as discount during the year is taxable and
the assessing authority estimated sales
turnover by adding the discount received
to the tune of Rs. 74,60,346/- thereby
completed the assessment creating
demand for Rs. 9,32,544/- as tax and Rs.
4,45,561/- as interest upto 04/2016.
Subsequently Revenue recovery
proceedings as per RR. No. 39/2016-17
dated 30/07/2016 was initiated.
Aggrieved by this order the dealer
preferred appeal before the Deputy
Commissioner (Appeals),
Thiruvananthapuram as per order No.
K/533/16 dated 28-11-2016. The
appealate authority dismissed the appeal
filed by the dealer and observed that
assessment completed by the assessing
authority is legally sustainable and no
irregularities were found.
Further the dealer preferred appeal
before the Hon’ble Sales Tax Appellate
-|'tribunal. The Hon’ble S1AL in order No.
TA{VAT) No. 62/2017 dated 06-07-2022
allowed the appeal filed by the dealer
and directing that to modify the
assessment with the following

observations *“verify the certificates and
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credit notes in original produced or to Q
produced by the appellant to prove the
claim regarding application of fifth
proviso to S.11(3) on the amounts
recefved as discount and if found
genuine, accept the self assessed returns
submitted by the dealer for the year. In
case the claim or any part thereof
remajns  unaproved, the assessing
authority can resort to denial of
proportionate input tax credit instead of
adding amount to taxable turnover for
asgessment ™.

On receipt of the Tribunal order,
assessing authority had issued notice
under section 25(1) of the KVAT Act,
2003 dated 20-10-2022 to following
proposal;

Total sales turnover conceded for the
year 2010-11 :Rs. 8,55,67,399.00

Add discount received for the year
2010-11 :Rs. 74,60,346.00

Total sales turnover estimated :Rs.
9,30,27,745.00

Less Turnover estimated :Rs.
8,55,67,399.00

Balance assessable turnover :Rs.
74,60,346.00
The final assessment for the year
2010-2011 had been completed vide
proceeding 32011176925/2010-11 dated
14/06/2023.

2011-12

During the year 2011-12 the
assessing  authority  completed  the
assessment under section 25 of the KVAT
Act, 2003, as per order
No0.320%1176925/10-11 dated 22/04/2014
by creating demand to the tune of, Rs.
14,63,907/-. Aggrieved by this order thel
assessee had filed appeal before the 1%
appellate authority and the appellaie
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(Appeals! dated 01/07/2015.

authority in Order No.KVATA No.80/2014
dated 01/07/2015 was directed to modify |
the assessment order. Subsequently the|
assessing  authority  modified the
assessment under section 25(1) of the Act
as per order No. 32011176925/11-12
dated 13/01/2016. Against this, the
asscssec filed WP(C) No.12705/16 before
the Hon’ble High Court of Kerala and the
Court set aside the impugned order and
to consider the matter afresh in the light
of the order of Deputy Commissioner

Meanwhile the Deputy Commissioner
Thiruvananthapuram pointed out in order
No.B1/2694/17 dated 27/09/2017 that
while completing the original assessment
the assessing authority had failed to
consider the material facts in right
perspective  with findings that non
assessment of discount received in the
case is prejudicial to the interest of
revenue. By virtue of powers conferred
under section 56 of the Act, the Deputy
Commissioner, Thiruvananthapuram
cancelled the original assessment order
dated 22/04/2014 under the Suo-Moto
Revision. In the light of the above order
the assessing authority had completed the
assessment under section 25A of the
KVAT Act. Against the Suo-Moto Revision
the assessee had filed Revision Petition
before the Commissioner of State Tax.
The Hon’ble Commissioner dismissed the
Revision petition vide reference cited 5%
and upheld & confirmed the Suo Moto
Revision  issued by the Deputy
Lommissioner, Thiruvananthapuram.

Aggrieved by the order of the
Commissioner the assessee filed WP(C)
No.398/2020 before the Hon’ble High
Court of Kerala. The Hon’ble High Court

disposed the WP(C) dated 09/01/2020
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[ordered that in the interest of justice ‘

=

further coercive steps in pursuance to the
\impugned suo moto revision order dated |
127/09/2017 of the Deputy Commissioner,
| Thiruvananthapuram and Revision order
rclated 06/11/2019 of the Commissioner,
'the orders shall be kept in abeyance and
will be in force for a period of 2 months.
/Subsequently the dealer approached
;before the Hon’ble STAT, Tvpm praying
ffor interim stay against the realization of
'the disputed tax and interest for the year
2011-12. The main dispute in thi: appeal
is taxability of the discount received
through cement trading for the year
2011-12 and the dealer is relying upon
the decision of the Hon’ble High Court in
Memana  Agencies,  Cherthala  Vs.
Commercial Tax Officer, Cherthala and
others dated 24/07/2020 in WP(C) No.
5467/17 prayed for an unconditional stay.

The Hon’ble STAT disposed the interim
stay application with the observation that

“in the above decision the Division
Bench of Hon’ble High Court after
discussing various decision on the subject|-
referred the matter to a Full Bench. Since
the dispute regarding taxability of
discount received is pending before the
Full Bench of the Hon’ble High Court,
we are Inclined to grant interim stay on
condition that the petitioner shall execute
simple bond for the demanded amount
within a period of 30 days from the date
of receipt of this order”.

The assessing authority reported
ihat the 51AT, Thiruvananthapuram has
directed in Order No. TA (VAT) No.
157/2020 dated 31.05.2023 to . modify
the original assessment for the Yyear
2011-12 after verifying the certificates
in original. The assessment for the year
2011-12 has been modified vide
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proceedings dated 21.09.23 by the State
Tax Officer, Attingal with NIL demand.

Also reported that the audit
objection for the years 2009-10, 2010-
11 & 2011-12 is not sustainable. Copy
of modified order is enclosed.
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Case No. 614

E’a_ara No. LGist of the case lfpresent position

27.2 | Explanation VI under Section|M/s. Arya Agenci

| (Bullet |2(ii) of the KVAT Act, 2003 2010-11 2011-12

1. stipulates that where a dealer sells Special Circle, Typm

|SLNo.4) |any goods purchased by him at al
|price lower than that at which it|2010-11

|
!' (was purchased and subsequently The audit objection in this case is

receives any amount from any|y..c the dealer had received an amount
person towards reimbursement of|of Rs.34,60,422/- as discount and it has
the balance of the price, the|not been assessed and hence short levy of
amount s$o  rveceived spall  pe|t2xable amount al 12.5%.

deemed to be turnover in respect The assessing authority reporied that
of such goods. relying on VAT Appellate Tribunal Order
in TA (VAT) No.661/2013, the tax payer
was given opportunity for personal
hearing and modified the assessment
Order. The discount received was assessed
Government of Kerala revealed that|to tax as per explanation u/s 2(1 i) of
'seven dealers of cement under four|KVAT Act,2003, where a dealer sells any
CTOs had done self assessment of|800ds purchased by him at a price lower
the tax in respect of their sales but|than that at which it was purchased and
subsequently receives any amount from

any person towards reimbursement of the
to the tune of 140.63 lakh along balance price, the amount so received
with interest by not taking in tolghall be turnover in respect of such
account the amount of discount goods. In this case, the amount of
received by them subsequent to|Rs.34,60,440/- received on incentives and
sale at a price lower than purchase|discount is the part of turnover and
' liability assessed on audit objection exists.
The dealer opted amnesty scheme 2022
and remitted.

Amnesty details — Application Reference
No. AM3208220005401 dt:23/08/2022

Tax amount determined as per the
provisions of the amnesty scheme:
Rs.1,14,874

Permitted to settle the amount, if paid in
[Tump 5U1m within thirty days
: Rs.68,925/-

As per e-Challan K1L015387797202223E
dt:06/09/2022 Rs.68,925/- was remitted.

(Copies of eChallan and assessment order
are attached.)

Assessment Year : 2011-12

— ———— — ]

Test check of the records of the
Commercial Taxes Department,

while doing so they had evaded tax

price.
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The Audit objection was that the sale
value of Cement was less than the
purchase value, discount Rs.49,12,833
received subsequently was not reckoned
as turnover and assessed to tax by the
assessee.

The assessing authority
reported that based on the audit
objection, the escaped assessment was
completed and created additional demand.
As per Order No. TA (VAT) Nos.106/2020
and 107/2020 dated 14/06/2023 of KVAT
Appellate Tribunal, the appeals (Appellant
~ Assessec VY stands allowed direeting the
assessing authority to verify whether the
assessee claimed excess IPT than that of
the available in ¢ Build from others’ sales
turmover in KVATIS. In obedience to the
direction of Appellate authority, the
assessing authority verified the directions
and evidenced that the assessee did not
claim any excess IPT than that of the
admissible amount. On verification of
trade analysis the assessee dealt business
is in Gross profit hence no evasion of tax
is there in this case.

The Hon’ble Appellate authority
directed the assessing authority to verify
the credit notes issued by the seller
related to incentives / discount. On the
merit of Credit notes on incentives
/discount produced the assessment was
completed. (Copy of the Order attached)

On observation and findings in this
regard, assessing authority reported that

the case is not sustainable
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Case No. 621

Eara No. |Gist of the cas; Present position

2.8 M/s. Joy Alukkas India Pyt Ltd.,

(Bullet 1) |Ernakulam 2 multi-national company Ltd.,2008-09 2009-10,
dealing with gold Jewellery imported i

more than 50 per cent of their stock
from outside the State or country during
2008-09 and 2009-10. Though their
sales turnover for 2008-09 and 2009-10
amounting to Rs. 546.68 crore and
968.02 crore respectively, exceeds rupees

five crore per annum and more than 75

per cent of their sales are retail business,
they had not paid surcharge at the rate
of ten per cent on the output tax
payable. This resulted in short payment
of surcharge and interest of Rs. 4.30
crore.

M/s. Joy Alukkas Jodia Pvt.
Special Gircle I, Emakulam

Based on the Audit objection
the assessment has been completed
in both years 2008-09 & 2009-10 as
per the order did. 07-09-2016
creating additional demand of Rs,
4,19,88,342/- and Rs. 3,53,73,577/-
respectively, including interest were
recommended for Revenue Recovery.
The Hon'ble High Court of Kerala
stayed the recovery proceedings as
per order in WP (C) No. 504/17 did.
03.04.2017 and the stay was extended

unti! further orders vide order dtd.
02.08.2017.

o
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Case No. 622
Para No. |Gist of the case Present position
2.8 M/s. Pothys|M/s. Pothys Garments
(Bullet 2) Garments, Thiruvananthapuram,an 2012-13 2013-14,

N

assessee in garments had more than 75
per cent of sales through retailbusiness
ana more than 50 per cent of their
stocks were imported from outside the
State/country during 2012-13 and 2013-
14. Though their total turnover exceeded
rupees five crore per annum,the output
tax o1 Rs.4.80 crore and Re.4.98 crore
respectively were -not increased by a
surcharge at 10 per cent as per the
provisions of KST Act,1957. This
resulted in short payment of surcharge
and interest of Rs.1.18 crore.

Special Circle, Tvpm

As per section 3(1A) of the Kerala
Surcharge Act,1957,only National or|-
Multi-national companies functioning in
State as retail chains are liable for levy
of surcharge. This explanation clearly
shows the fact that only retail outlets
of Big Retail Chains managed by a
Company are leviable to surcharge
under Act and not partnership firms
independently. Pothys
is a partnership firm
constituted in the year 2009 and
commenced business  activity
Thiruvananthapuram in the year 2011
and without qualify as a National or
Multinational Company leviable to
surcharge under section 3(1A) of
Surcharge Act. Since the dealer is a
separate legal entity constituted as a
partnership firm and not working as
retail chain of a national company, the
audit objection may be dropped.

managed
Garments

in




were imported from outside the
State/country during 2012-13 and 2033-
14. Though their total turnover exceeded

Irupees five crore per annum,the output
[tax of Rs.20.56 lakh and Rs.28.70 lakh

respeciively were 'not increased by a
surcharge at 10 per cent as per the
provisions of KST Act,1957. This resulted
in short payment of surcharge and
interest of Rs.5.86 lakh.

A3

o Case No. 623
Para No. |Gist of the case Present position
2.8 M/s. Pothys|M/s. Pothys Textiles,
(Bullet 2) Textiles, Thiruvananthapuram,an  assessee 2012-13 2013-14,
(2) in textile business had more than 75 per Special Circle, Tvpm

cent of sales through retail business and

more than 50 per cent or their stocks| As per Sec 3(1A) of the Kerala

Surcharge Act 1967, only national or
multinational companies functioning in
the state are retail chains are liable for
levy of surcharge. This explanation
clearly shows the fact that only retail
outlets of big retail chains managed by
a company are leviable to surcharge
under the Act and not partnership
firms managed independently, Pothys
Textiles is a partnership firm
constituted in the year 2009 and
commenced business activity in, Tvpm
in the year 2011 and without qualify
as a national or multinational company
leviable to surcharge under Sec 3(1A)
of surcharge Act. Since the dealer is a
separate legal entity constituted as a
partnership firm and not working as a
retail chain of a national company, the
audit objection may be dropped.




g2

49

Case No. 624
Para No. |Gist of the case - Present position e
2.8 M/s. Lulu International ShoppingiM/s. Lulu tional S Pvt.
(Bullet 3) |Mall Private Ltd. Was a retail QLMMM
N venture by the Lulu Group. Audit

found that during 2012-13, more
tnan 75 per cent of sales of the
assessee  were through  retail
business and more than 50 per cent
of their stocks were imported from
outside the State/country. Though
dheir wial unnover eiceeded Lupees
5 crore per annumy, the output tax
of Rs. 195.63 lakh was

increased by a surcharge at 10 per

not

cent as per the provisions of KST
Act, 1957. This resulted in short
payment of surcharge and interest
of Rs. 23.13 lakh.

surcharges on certain taxes. Sub-section (1A)

M/s.Lulu International shopping Mall Private
Lid was retail venture by the Lulu Group.
Audit found that during 2012-13, more than
75% of sales of the assessee was through
retail business aud more than 50% of these
sales were imported from outside the
state/country. Though their total Turnover
exceeds Rs.5 Crores per annum, the OPT Rs.
195.63 Lakhs was not increased by a
surcharge at 10% as per the provisions of
KST Act 1957. This resulted in short
Payment of 23.13 lakhs as detailed below:-

Total Qutput Tax due Rs.
1,95,63,267/-

Purchase Tax due - Rs. 34,787/
Total Rs.
1,95,98,054/-

Surcharge due @10% Rs. 1,95,985/-
Interest @18% Rs.
3,52,765/-

REPLY

The issue involved in this case is
non-payment of surcharge under 3{1A) of
Kerala Surcharge on Taxes Act 1957.

The Act is one providing for levy of

of Section 3 of the Act provides that the tax
payable under sub-sections (1) and (2) of
Section 6 of the Kerala Value Added’Tax
Act shall, in the case of national or

multinational companies functioning in the
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State as retail chains or direct marketing
chains, who import not less than 50 percent
of their stock from outside the State or
country, and not less than 75 percent of
whose sales are retail business, and whose
turnover exceeds Rs.5 crores per annum, be
increased by a surcharge at the rate of 10
percent. Explanation I to the said proyision
clarifies that retail chains and direct
marketing chains mentioned therein mean
retail sales outlets or part of retail sales
outlets of companies which share a
registered  business name or commercial

name by way of franchise agreements or
otherwise with standardized sales, purchase
and promotional activities. Explanation II to
the said provision clarifies that retail
business mentioned therein shall mean, sales
to persons other than registered dealers.

The Counsel held that :

The scope and amplitude of Articles 301
and 304 of the Constitution have been dealf
with in finer details by a Nine Judge Bench
of the Apex Cowt recently in Jindal
Stainless Steel Lid. and another v. State of
Hariyana and others [2016 (11) Scale 1].
The Apex Court referred to and considered
in the said case almost every judgment
dealing with the sald Articles rendered by
the court till then and disapproved the ratio
of some of the judgments. Paragraph 72 of
the majority judgment in the Rajasthan [AIR
1997 SC 2609] , the Apex Court held that
prescription of different rates of tax for
interstate and intrastate sales of cement on
the basis that the same would lead to
increase in eales and consequent increase in
the revenue earnings of the State, cannot be
accepted as  sufficient  justification for
making such a differentiation. Even
otherwise, it is trite that a classification can
only be based on an intelligible differentia

g
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that bears a rational nexus with the object
sought to be achieved by the legislation.
Such classification shall be founded on
pertinent and real differences as
distinguished from irrelevant and artificial
ones. It must be based on some gqualities or
characteristics which are to be found in all
the persons put together and not in others
who are left out and those qualities or
characteristics must have a reasonable
relation to the object of the legislation.
Article 14 forbids class discrimination in
the matter of Imposing  liabilities upon
persons arbitrarily selected out of a large
number of persons similarly placed. In the
instant case, as noted, the object sought
to be achieved is augmentation of revenue.
If the object of the Ilegisiation Iis
augmentation of revenue, according to me,
a classification of the dealers based on the
criterion viz., whether they import goods
into the State is per se unjustifiable and
unintelligible. I have, therefore, no
hesitation to hold that the impugned levy is
discriminatory and violative of Article 301
read with clause (a) of Article 304 as also
Article 14 of the Constition.

The State filed appeal against the said
judgment. In Writ Appeal No.2245 of 2018
the Hon’ble High Court heard and disposed
the Writ Appeal along . with
W.A.N0.1923/2018 and connected case held
as follows:

The whole doctrine of classification Is
based upon the distinction and on a well |
known fact that the circumstances which
govern one set of the persons and objects
may not necessarily be the same governing
the other set of persons. The expression
discrimination has not been defined in the
Constitution though the same has fallen for
interpretation by the Supreme Court in
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|| Kathi Raning Rawat vs. State of Sdurac.htzaf
|AIR 1952 SC 123 where the 7-Judge Bencb[
'be]d that all the legislative differentiation 15[
not necessarily discriminatory. The 9 (nine)|
|Judges Bench of Supreme Court has clearly
[hefd that if the levy is for a limited period, ]
'It' cannot be said to be discriminatory, if
\othertise would be act of bosrdel
djsmmmaaon as has been decided by the|
Ieamed single Judge. We do not find any
|111ega11gr or perversity in the order of tbe|
Ieamed single Judge to form a d.rﬁerenfl
apmron than the one held |
The assessment as per the audit objections!
had been completed vide order dated
06.12.2014  discloses total tax due Rs. |
1,95,98,054/- demanding surcharge @10% of
Rs. 19,59,805/- and interest Rs.3,91,961/- |
Remitted Rs.19,59,805/- vide Chi
no.559/05.01,2015. The dealer preffered!
appeal before DC(A) Emakulam but
dismissed vide KVATA 213/2015 dated
29.02.2016. The dealer filed appeal before
Honable Tribural and vide TA VAT
No,154/2016 dated 28/09/2017 the case is|
partly allowed and order issued to remanded
to fresh assessment with remarks as
fotlows.;-

In order to apply provisions of Section
3(DA of the KST Act it must be proved’
that the appellant is a national or
multinational company functionsing in the
State as retail chains or direct marketting |
chains who imprt not less than 50% of theirf
stock from outside state or country and noti

less than 75 % of whose sales are retail |
business. ‘The appailent bas uever admitied
that it is a national or multi national|
company having retail oulets in the state.

Considering the entire facts and
circumstances we find that the matter canJ
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be remanded to the assessing authority to
verify as to whether there are any
materials to suggest that the appellant is a
company within the purview of Section
3(DA of the KST ACT and to decide the
matter after giving an oppurtuity to the
appellant to place its defects.

Moreover the dealer had paid the enitre
surcharge with interest. Hence the audit

objection in this regard may dropped. B
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3(1A) since their entire purchase
were from outside the State and
entire sales were to customers
within the State. Audit found
that wuing 2012-13 surcharge oi
Rs. 14.35 lakh was due from the
assessee on the output tax of Rs.
143.52 lakh disclosed by them.
But the assessee paid Rs. 2.29
lakh only towards surcharge.
Short remittance of surcharge and
interest worked to Rs. 14.23
lakh.

Government stated (July
2015) that assessment had been

completed {February 2015)
creating additional demand of Rs.
17.65  lakh. The assessee

remitted (March 2015) an amount
of Rs. 7.50 lakh as per the
conditional stay granted by
Hon*ble High Court of Kerala in
writ  petition filed by the
assessee. Further report had not
been received (January 2016).

Case No. 625
(1 . .
Para No. |Gist of the case Present position
2.8 M/s. Fab India Overseas (P) Lid., | M/s. L
(Bullet 3) |Kochi,a shopping mall was lable |20 2-13,8pecial 1)
) to pay surcharge under Section

The issue involved in this case is non-
payment of surcharge under 3(1A) of Kerala
Surcharge on Taxes Act 1957.

“The Act is one providing for levy of
surcharges on certain taxes. Sub-section (1A)
of Section 3 of the Act provides that the tax
payable under sub-sections (1) and (2) of
Section 6 of the Kerala Value Added Tax Act
shall, in the case of national or multinational
companies functioning in the State as retail
chains or direct marketing chains, who
import not less than 50 percent of their stock
from outside the State or country, and not
less than 75 percent of whose sales are retail
business, and whose turnover exceeds Rs.5
crores per annum, be increased by a
surcharge at the rate of 10 percent,
Explanation I to the said provision clarifies
that retail chains and direct marketing chains
mentioned therein mean retail sales outlets or
part of retail sales outlets of companies which
share a registered business name or
commercial name by way of franchise
agreements or otherwise with standardized
sales, purchase and promotional activities.
Explanation IT to the said provision clarifies
that retail business mentioned therein shall
mean, sales to persons other than registered
dealers,»

Fab India Overseas Limited Vs. *The
Assistant Commissioner (Assessment) in W.P.
(C) No.22192/2012 the Hon’ble High Court
allowing the Writ Petition declared that Sub
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FHA) of Section 3 of the Surcharge Act 1957
iIs discriminating and violating of Article 301
and 14 of the Constitution. The Counsel
held that :

The scope and amplitude of Articles 301
and 304 of the Constitution have been dealt
with in finer details by a Nine Judge Bench
of the Apex Court recenily in Jindal Stainless
Steel Ltd. and another v. State of Hariyana
and others {2016 (11} Scale 1] The Apex
Court referred to and considered in the said
case almost every judgment dealing with the
|sard Articles rendered by the cowrt 1ill then
and disapproved the ratio of some of the
judgments. Paragraph 72 of the majority
Jjudgment in the Rajasthan [AIR 1997 SC
2609] , the Apex Court held that prescription
of different rates of tax for interstate and
Intrastate sales of cement on the basis that
the same would lead to increase in sales and

consequent increase in the revenue earnings
of the State, cannot be accepted as sufficient
Justification for making such a differentiation.
Even otherwise,it Is trite that a classification
can only be based on an intelligible
differentia that bears a rational nexus with
the object sought to be achieved by the
legislation. Such classification shall be
founded on pertinent and real differences as
distinguished from irrelevant and artificial
ones. It must be based on some qualities or
characteristics which are to be found in all
the persons put together and not in others
who are left out and those qualities or
characteristicc must have a reasonable
relation to the object of the legislation.
Article 14 forbids class discrimination in the
matter of imposing liabilities upon persons
arbitrarily selected out of a large number of
persons similarly placed. In the instant
case, as noted, the object sought to be
achieved is augmentation of revenue. It the
object of the legislation Is augmentation of
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Iw.A.sNoJ9231'2013 and connecied tase held
|as follows:

revenue, according to me, a classification op
the dealers based on the criterion viz.,
whether they import goods into the State is
per se unjustifiable and unintelligible. I
have, therefore, no hesitation to hold that the
impugned levy is discriminatory and violative
of Article 301 read with clause (a) of Article
304 as also Article 14 of the Constitution.

The State filed appeal against the said
judgment. In Writ Appeal No.2245 of 2018
the Hom’ble High Court heard and disposed
the Writ Appeal along with

The whole doctrine of classification is
based upon the distinction and on a well
known fact that the circumstances which
govern one set of the persons and objects
may not necessarily be the same governing
the other set of persons. The expression
discrimination has not been defined in the
Constitution though the same has fallen for
interpretation by the Supreme Court in Kathi
Raning Rawat vs. State of Saurashira AIR
1952 SC 123 where the 7-Judge Bench held
that all the legisiative differentiation is not
necessarily  discriminatory., The 9 (nine)
Judges Bench of Supreme Cowrt has clearly
held that if the levy is for a limited period, it
cannot be said to be discriminatory, If
otherwise would be act of |hostle
discrimination as has been decided by the
learned single Judge. We do not find any
illegality or perversity in the order of the
Jearned single Judge to form a different
opinion than the one held.

-

The assessment for the year 2012-13 was
completed as per order n0.32071831874/2012-
13 dated 07.02.2015 and the same was
challenged by the assessee in the High Court
of Kerala. Subsequently order was given by
the High Court of Kerala in favour of the

assessee as judgment is WP(C) 14880 of 2015
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dated 06.06.2018 of single bench of Apex
Court.  Against this order, appeal was filed
by the department and the same was
dismissed as per judgment in W.A No.1923 of
2018 dated 19.02.2020 of the Division bench
of Hon'ble High Court of Kerala following this
assessment for the year 2012-13 has modified
and the amount of surcharge Rs.7,50,000/-
remitted by the dealer has been refunded
through DDO code -11027740016.  Hence
there is no short levy and escapement of
assessment in this case. The copy of the
assessrmert  order and  refund order s
submitted herewith for your. perusal. The
audit objection may kindly be dropped.
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Case No, 632
! Para No. |Gist of the case Present position
E..ﬂ.— e ]
52.11(1) M/s. HCL Infosystems Ltd., Xochi M/s. HCL Infosystems Ltd
' was a dealer in computer and|2011-12 2012-13.Special Circle II,
,accessories.  During 2011-12, they Emakulam

i
:
|
]
i
|
1
H

iclaimed exemption of Rs. 4.95 crore

r
el Gh

5.60
crore towards AMC against the actual
'eligible exemption of Rs. 2.97 crore.
‘ 2012-13,  they
lexemption of Rs. 4.65 crore from the
v rceespl o Rs. 6.40 crore towards
AMC, against the actual eligible
exemption of Rs. 3.20 crore. Availing
iiof excess exemption resulted in short
‘payment of tax and interest of Rs.
29.42 lakh and Rs. 8.53 lakh during
12011-12 and 2012-13.

i total receipl of Ra.

, During claimed

i Government stated (July 2015)
'_l'hat the assessment for the year 2012-
213 had been completed (June 2015)
_creating additional demand of Rs.
?9.68 lakh and the amount is under
collection. Further report for the
remaining period had
received (January 2016).

not been

20313132

Assessment for the year 2011-12 has
been  completed vide Order No.
32070312742/2011-12 dtd. 18.03.2019
additional demand created vide the said
order i given beloi..

Tax due ‘Rs. 16,41,665
interest :Rs. 13,46,165

Total :Rs. 29,87,830
|
The  original  assessment  dated

18.03.2019 has been modified vide order|
idated 17.08.2021 and as per the modified
gorder the assessee is in excess of
Rs.1,38,704/-,

2012-13
Assessment for the year 2012-13 has
been completed vide Order No.

32070312742/2012-13 creating additional
demand as follows.

Rs. 7,22,624

Tax due:
Interest : Rs. 1,95,109
Total Rs. 9,17,733

Aggrieved by this order of assessments,
the assessee preferred appeal before DC
(Appeals), Ernakulam and remitted Rs.
2,75,320/- (i.e., 30% of the demand) for
getting stay for the realization of the
balance demand. DC (Appeals), Emakulam
disposed the appeal in favour of the
assessee vide Order No. KVATA-1596/2015
dtd. 31.10.2018. As per the order of the




59

i S } .
appellate authority, the audit objection

07

raised by the Accountant General is not
sustainable.

The audit objection was to the effect of
short payment of tax due to the incorrect
excemption allowed. The assessment is
completed for the years 2011-12 and 2012-
13 on 18-03-2019. As per the appellate
order No. KVATA 1403/19 dated 30-07-
2020, the disputed points of levy of tax on
50% on AMC turnover disallowance of
claim of excemption has been modified on
17-08-2021 as per remedies ordered in the
appellate order and no arrear s
outstanding for the year 2011-12.

As per the appellate order KVATA No
1596/2015 dated 31-10-2018, the
exemption c¢laim on turnover of AMC
proved and allowed, the assessment
modified on 22-10-2021 and no arrears
outstanding for the year 2012-13. Hence
the audit objection may be dropped.
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Para No.

_Gist of the case

Case No. 633

S ——— e e —_

Present position

2.11(1)b

payment of tax interest of Rs. 6.06 lakh.

M/s. Crompton Greaves Limited, Kochi|M/ Crompton _ Greaves Lid.
was a dealer in electrical goods, pump sets 32070379915/2012-13,8pecial Circle 1,
and parts etc. During 2012-13 they self| Ernakulam
assessed to tax at 5% turnover of Annual
Maintonance contract amounting to Rs. Baced on the Audit objection the
57.66 lakh after availing deduction underjassessment has been completed by
Rule 10(2)}b) for Rs. 60.54 lakh from the|the assessing authority as per
total turnover of Rs. 118.19 lakh. Since|proceedings dtd. 18-06-2015 creating
the turnover was arrived at under Rule an additional demand of Rs.
10¢0th), the deduction admissible is Rs. 17,88,154/- which incudes Rs.
59.10 lakh (50%)oply and the balance 14,08,783/- and Rs.  3,80,371/-
turnover should have been assessed at|towards fax and interest respectively.
13.5%. Failure to do this resulted in short|The assessee has paid excess tax under

KVAT Act and CST Act for the years
2009-1¢ and 2010-11 are transferred
and adjusted towards the tax dues
under KVAT Act for the years 2010-11
and 2012-13 to 2016-16 as per
Modified order dated 26.02.2021.
Copy of orders attached.
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Para No.

Gist of the case

/)

Case No. 636

Present position

2.12.2(1)

M/s. Mascon Tillers and Tractors,
Palakkad, was a dealer in tillers, tractors
etc. During 2010-11, 2011-12 and 2012-
13, the assessee purchased tillers and
troctorr for Ps. 6.48 crore, Ro. 4.15 crore
and Rs. 9.42 crore respectively and
availed input tax credit of Rs. 27.68
lakh, Rs. 33.23 lakb and Rs. 47.08 lakh
respectively. Audit found that out of the
total disposal of goods for Rs. 9.09
Rs. 10.06 crore and Rs. 12.61

crore, 9.41 per cent, 6.23 per cent and

crore,

9.39 per cent respectively were stock
transferred outside the State during the
above period. As such four/five per cent
tax
interstate stock transfer to outside the

input credit  proportionate 1o
State had to be reversed which was not
done. Availing of excess input tax credit
resulted in short payment of tax and

interest of Rs. 10.57 lakh.

S, ors and actors

Palakkad.
32090634101/ 2010-11 to 2012-13

The defect referred in the audit report
had already been cured by a demand
arose subsequent to an audit visit under
section 23 of the KVAT Act 03 for the

lperiod 2010-11, 2011-12 and 2012-13.

The demand of reversal was admitted
by the dealer during the audit visit on
31.06.2013. Accordingly the dealer
remitted an amount of Rs. 3,13,421/-
vide challan 397/03.08.2013,
Rs. 1,560,000/~ vide challan
No0.531/07.07.2014, Rs.5,26,070/- vide
challan number 592/25.09.2014,
467/21.01.2015, 639/05.03.2015,
821/15.12.2014 for the years 2010-11,
2011-12, 2012-13 respectively.

no.

|
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Para No.

)10

Case No. 628

Gist of the case

Present position

2.13

M/s. Five Star Metals (p) Ltd, Pallavur,

metal  crushing purchased
(December10) an electric generator set for
Rs. 31.21 Iakh. The assessee in response
to a notice issued by the Intelligence
Officer declared (January 2011'that the
generator set with accessories purchased
by them was for own use and had no
direct their business.
Though the generator was purchased for
purposes other than that connected with
the manufactiring or processing of goods,

a unit

connection to

the assessee issued Form -C declaration
for the above purchase(March2011) which
would attract penalty w/s 10(d) of the
CST Act, 1956. Amount of penalty that
could be imposed comes o Rs. 5.85 lakh.

M/s Five Star Metals (p) Lt_dj
CTO,Chittur, 32090990782/2010-11

Based on the Audit objection notice
was issued to the assessee on
06.09.2011 w/s 10(d} of the CST Act
proposing a penalty of Rs. 5,85,280/-
(one and half time of the tax evaded)
and same was confirmed as per order
No. 32090990782/2010-11 dated
04.11.2013,

The Asst. Commissioner (Appeals),
Palakkad allowed the appeal filed by
the assessee as per order No. KVATA
4/2014 dtd. 24.02.2014 in which the
Asst. Commissioner (Appeals), held that
there was no mens rea for misuse of 'C’
Forms to evade tax and hence the
penalty imposed was not sustainable
relying on the cases between Jai
Glasskow vs Commercial Tax Officer
[(2007) 8 VST 770 (rAD],
Fabrics vs Commissioner of Sales Tax,
U.P {{2004) 137 STC 563 (AIT)] and
State of Tamil Nadu vs Parry Agro
Industries Ltd and another [(2010) 27

Sanjiv

VST (131)}.
Against the order of the Asst.
Commissioner (Appeals) State filed

second appeal before the Appellate
Tribunal. ‘The appeal was dismissed
vide Order No. TA (VAT) No. 100/2014
dtd. 07.03.20165.

The findings of the Tribunal is as
follows:

« ihe respondent is rwiung a metai
Crusher unit for crushing Granite to
make metal. It is evident that, the
machinery runs upon electrical power.
Therefore, a high
contented by

capacity electric

generaior, as the
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respondent, will be necessary in the
crushing unit to ensure uninterrupted
power supply for continuous
manufacturing process. An rightly
pointed out by the learned
representative when tax concession is
available only for interstate sales of
goods mentioned in the Registration
Certificate of the purchasing dealer or
those goods necessary for him to
process or manufacture goods for
resale, there is no possibility of the
respondent dealer effecting a purchase
stating that the commodity purchased
is not comnected with its business or
manufacturing process. Therefore,
contentions taken that there was
typographical error in the letter of the
respondent and further that intended
communication was of the machinery
being connected with the business and
an inevitable part of it are very much
convincing. Besides the

nature of the commodity purchased
rules out any possibility of the same
being used for any other use than
commercial included industrial or
manufacturing process. Contentions int
the appeal memorandum that only
those goods mentioned in the
Registration Certificate of the
purchasing dealers are liable to taxed
at coricessional rates are alse not well
taken. Apart from these goods,
concessional rates are available to those
goods also which are necessary for the
process of manufacture of goods for
'sale by the purchasing dealer. In the
instant case purchase is of a high-
capacity electric generator set which is
necessary for providing uninterrl,;pted
power supply to the metal crushing

unit run by the respondent.  This

L
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.

machinery is connected with the
manufacturing business of the
respondent purchaser and hence its sale
by the interstate seller will be taxable
only at concessional rates w/s 8 (3) (b)
of the Act. None of the decision cited
on the side of the revenue are

applicable to the facts and
circumstances of the present case in as
much as that we find no mens rea in
the actions of the respondent. To
constitute an offence under any of the
isub clauses (& {o (I of section 10, a
reading of the provisions reveal that,
there should be a conscious of
deliberate attempt or act by the
offending dealer, which makes the
elements of 'mens rea' indispensable.
We do not think that there was an
attempt to evade tax by misuse of C-
Form?.

Hence the para is not sustainable. So
the Para may kindly be waived.

wA—d
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Action taken Notes on C & AG's Report

1 {(a |Department COMMERCIAL TAXES
(b) | Subject / Title of the Review Escape of turnover from assessment
Paragraph
() |Paragraph No 2.7.1 (1) :
(d) |Report No. and Year C & AG report for the year ended 31-03- 2015,
I {(a) |Date of receipt of the Draft Para/ 27/05/2015 |
Review inthe Department -
. |(b)  |Date of Department's Reply 30-06-2015 |
III Gist of Paragraph/ Review Accountant General on scrutiny of assessment records |
of M/s. ABB Ltd. for 2011-12 found that the assesee|
claimed exemption under Rule 10 for Rs. 19,26,53,23 9/-|
on total contract receipts of Rs. 25,30,61,775/- and|
taxable turnover of Rs. 6,04,08,536/- was assessed to
tax @ 12.5% . Purchase turnover of the assessee was |
found by Accountant General to be Rs. 17,14,84,040/-.
Rule 10(2) (a) of KVAT Rules 2005 in relation to works
contract was applied to this case. As the taxable|
turnover arrived after deductions fall below the cost of|
goods transferred in execution of works contract, an
amount equal to the cost of goods transferred together
with profit was taken as taxable turnover. Thus it was
observed that the turnover of Rs.110.78 Lakhs had
escaped from assessment which resulted I short levy of
tax, cess and interest of Rs.171.08 Lakhs.
IV [(a) |Does the Department agree with | Yes
the facts and figures included in
the paragraph ?
(b)  |If not, Please indicate areas of NA
disagreeement and also attach
copies of relevant documents in °
support
V |(@ |Does the Department agree with | Yes
. the Audit conclusions ?
(b}  |If not, Please indicate specific
areas of disagreement with NA
reasons for disagreement and also
attach copies of relevant
documents where necessary
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Remedial action taken

improvement in system
and procedures including
internal controls,

The findings of the Accountant General is factually
incorrect. On verification of the assessment records of M/s.
ABB Ltd; for 2011-12 bythe assessing authority it is found
that the assessee had declared a contract receipt of Rs.
30,44,05,336.76. The assessee has claimed exemption of Rs.
25,97,85,611.67 as being E1 sale , High Sea Sale, labour
charge and sub contract . But as the assessee failed to
produce document in suppart of claim of exemption a notice
was issued proposing to reject the claim of exemption for Rs.
25,97,85,611.67. In the reply the assessee has contented that
they have already filed documents in support of claim for
Rs.3,24,83,368/- and has sought time to produce the other|
documents. !

The dealer filed reply on 30-03-2015 along with
supporting documents. On verifying the reply and supparting
documents in detail, the assessment for the year 2011-12 has
been completed vide arder No. 32072097464/2011-12 Dated
02-05-2015 creating an additional demand of Tax Rs.
1,10,43,065.40 and interest Rs.41,96,364.85. On receiving
the assessment order dealer filed rectification application
under section 66 of the KVAT Act on 24-05-2015. The order
has been rectified vide order No. 32072097464/2011-12
dated 30-05-2015 by giving credit for an amount of Rs,
1,00,70,121/-. On rectifying the order additional demand of
tax comes to Rs. 95,43,065/- and Interest Rs. 36,26,365/-.

Recovery of overpayment
pointed out b y audit

NA

Recovery  of  under
assessment, short levy or
other dues

Short levy

Modification in  the
schemes and programmes
including financing
pattern

Review  of  similar
cases/complete  scheme/
project in the light of
findings of sample check

by Audit findings of

sample check by Audit.
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" ACTION TAK TESON C & AGY PORTS
(a) |Department COMMERCIAL TAXES
I {(b) |Subject/ Title of the Review Incorrect Computation of Compounded Turnover
(c) |Paragraph No. 2.7.1.(3)
S B e C & AG Report for the year ended 31/3/2015
II |(a) |Date of receipt of the Draft Para /
Review in the Department g
{b) |Date of Department's reply 25/07/15
11l Gist of the Paragraph / Review The audit objection in this case is that M/s, Essar
Projects (India) Limited a works contractor self
assessed to tax a turnover of X 9.03 Crore during
2011-12. Audit found that the cost of goods
transferred in the execution of work was Y 12.88
Crore. As such the taxable turnover should not be
less than X 12.88 Crore. Escape of turnover from
assessment resulted in short payment of tax, cess
and interest of X 33.88 Lakh.
IV [(a) |Does the Department agree with the
facts and figures included in the Yes
paragraph?
(b) |If not, Please indicate areas of
disagreement and also attach copies NA
of relevant documents in support
V ((a) |Does the Department agree with the Ves
Audit Conclusions?
(b) !If not, please indicate specific areas
of disagreement with reasons for
disagreement with reasons for NA
disagreement and also attach copies
of relevant documents where

necessary




VI

JE
an

REMEDIAL ACTION TAKEN

(@) {Improvement in system and

procedures, including internal
controls.

In the light of audit the assessment has been
completed reckoning the contract receipt as per
retrns amounting to X 16,37,76,698/-. Total
turnover has been fixed at X 25,10,08,510
allowing exemption under Rule 10 (2 (a)
amounting to X 7,09,42,826/-. Therefore the
taxable turnover comes to Rs. 18,00,65,684/-,
The assessment has been completed on 30-06-
2015 creating additional demand of I
65,92,782/- and X 25,71,185/- towards interest, |

(b) |Recovery of overpayment pointed

out by audit NA
(c) |Recovery of under assessment, '
short levy or other dues Short levy i

(d) |Medification in the schemes and

pa

programmes including financing

ttern

——

i

(e) |Review of similar cases / complete

scheme / project in the light of

fin
[

dings of sample check by Audit
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/ CTIQONT NOTES ON ) P
(a Department COMMERCIAL TAXES
I |(b}|Subject/Title of the Review Escape of turnover from assessment
(c) | Paragraph No. 2.7.1.5(b)
(d)| Report No. and Year C & AG Repont for the year ended 31.03.2015.
i1 |{a)|1. Date of receipt of the Draft
Para/Review in the 18.06.2015
Department
(b) | Date of Department's Reply 13.07.2015 _
111 Gist of Paragraph/Review M/s. John Panackal Peter, Alappuzha a works contractor
filed anmual return for 2012-13 conceding a taxable
turnover of Rs. 3.30 crore availing exemption of Rs. 6.31
crore from the total contract receipts of Rs. 9.62 crore.
Audit found that the cost of goods transferred into the
works during the year was Rs. 4.27 crore. As such the
taxable turnover should not be less than Rs, 4.27 crore.
Escape of turnover of Rs. 95.45 lakh from assessment
resulted in short payment of tax and interest of Rs. 12.26
lakh.
1V | (a} | Does the Department agree Yes
with the facts and figures
included in the paragraph?
(b) | If not, Please indicate areas of |NA
disagreement and also attach
copies of relevant documents in
support
V i (a)|Does the Department agree Yes
with the Audit conclusions?
(b) | If not, please indicate specific |NA
areas of disagreement with
reasons for disagreement and
also attach copies of relevant
documents where necessary




VI

L
\a)

o S IIPCENA L e
| Improvement in system and

| procedures, including internal
Icontrols.

| specified there under from the total amount received for the

112,46,513/~. On the basis of the audit objection assessement

i Sti. PP, John, PWD Contractor is an assessee on the rol}s!

of Commercial Tax Officer (WC), Alappuzha. In the annual
return filed for the year 2012-13, they had disclosed a total and
taxable tumover of Rs. 9,62,22,609- and  331,45,121/-
respectively and claimed exemption under rule 10(2) for Rs.
6,30,77,488/-. The annual return, trading Profit & Loss Account
and inventory of closing stock showed that the purchase value of
goods transferred into the work was Rs. 3,76,50,667/-.

During Accountant General's audit, it was pointed out
that as per rule 10(2) (a) of the KVAT Rules 2005 in relation
to works contract, the taxable turnover in respect of the
transfer of property involved in the execution of work contrat
shall be arrived at after deducting labour and other charges

execution of the works contract. If the taxable turnover so
arrived falls below the cost of goods transferred in the
execution of works contract, an amount equal to the cost of
goods transferred in the execution of works contract together
with profit if any shall be the taxable turnover in respect of
such works contract. Short levy of tax, cess and interest due
to escape of trunover from assessment comes to Rs.

has been completed under section 25 of KVAT Act as per
order No. 32041589365/12-13 dated 28.05.2015 by the
| Commercial Tax Officer (WC), Alappuzha. An amount of
| Rs. 3,80,085/- was paid as per challan No. 100/04-07-2015
and 103/04.07.2015. The dealer filed appeal and stay petition |
before the Deputy Commissioner (A), Kollam and the
balance amount is under revenue recovery of Inspecting|
Assistant Commissioner, Alappuzha, '

| Recovery of ove;payment pointed
out by Audit

NA

Recovery of under Assessment,
short levy or other dues

' Short levy

' Modification in the schemes and
| programmes including financing
| pattern

Rs. 3,80,085/ collected vide chalan no. 100 dated.
04.07.2015. !

(e)

i Review of similar c;ses/complete
i scheme / project in the light of
| findings of sample check by Audit

Pending with the Deputy Commiss;ioner(A), Kollam,




of disagreement with reasons for
disagreement and also attach copies
of relevant documents where
necessary

33
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1@ Department COMMERCIAL TAXES |
I [ (b}|Subject/Title of the Review Escape of turnover from assessment !
(c) | Paragraph No. 2.7.2 |
(d) [ Report No. and Year C & AG Report for the year ended 31.03.2015. |
1I | (a)|1. Date of receipt of the Draft
Para/Review in the 02.07.2015
Department
(b) | Date of Department's Reply 131.07.2015
III Gist of Paragraph/Review M/s. KEC International Limited, Mavelikkara self
assessed to tax a contract receipts of Rs. 2.87 crore
after availing exemption of Rs. 2.94 crore from the
total contract receipt of Rs, 581 crore. Audit found
that cost of goods transferred into the work during the
years was Rs. 7.99 crore. As such the taxable turnover
should not be less than Rs. 7.99 crore. Escape of
turnover from assessment resulted in short payment of
tax and interest of Rs. 89.77 lakh.
IV | (a) | Does the Department agree with the Yes
facts.and figures included in the
paragraph?
(b) | If not, Please indicate areas of NA
disagreement and also attach copies
of relevant documents in support
V | (a)| Does the Department agree with the Yes
Audit conclusions?
(b) | If not, please indicate specific areas NA
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VI REMEDIAL ACTION TAKEN
(3) |Improvement in system and M/s. KEC International Limited, Mary Sadana;

procedures, including internal
controls.

|Mavelikkara is an assessee on the rolls of the

1778.16 lakhs coiresponding to material cost of Rs.

Commercial Tax Officer (Works Contract), Alappuzha
bearing TIN 3204156839. The revised return filed for
2012 - 13 disclosed a total and taxable turnover of Rs,
5,80,74,239/- & Rs. 2,87,06,544/- respectively.

During Accountant General's audit, on scrutiny
of assessment records of 2012 - 13 relating to the

assessee, it is revealed that the contract receipt of Rs.

1266.04 lakh was omitted to be disclosed in the self
assessed return. The assessee did not file certified
Profit and Loss Account and Balance Sheet for the year
end 31.03.2013. On an analysis of the closing stock
inventory uploaded in KVATIS, with reference to the
contract receipt and purchase returned for the year
2012 - 13 and closing stock and accounted gross profit
for the year 2011 ~ 12, there was a short levy of tax
with interest of Rs. 2,58,10,950/- (Tax Rs. 2,08,15,282
+ Interest Rs. 49,95,668/-) occurred. Commercial Tax
Officer (Works Contract) issued notice under Section
25 on 23.01.2015 and the assessee requested one month
time. The assessing authority rejected the request and
completed the assessment on 28.05.2015 with balance
tax due at Rs. 2,08,15,282/- and interest Rs, 49,95,668/-
totaling to Rs. 2,58,10,950/-. The Accountant General

arrived the short levy considering purchase turnover

conceded by the assessee only and tax due was worked |
out @ 5% on declared goods and 13.5% on others. But |
while doing the assessment the assessing authority
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arrived sales turnover by taking the closing stt;cic_ value |
of the previous year together with the purchase and
profit. Not only that entire sales furnover was assessed
@ 13.5% also. That is why the difference in short levy

worked out by Accountant General and additional

demand created. The assessment order and demand
notice dispatched on 03.06.2015. |

Revenue Recovery is not initiated as the?
demand is under conditional stay before Deputy
Commissioner (Appeals) — II, Kollam, vide appellant
order No. 328/15 KVAT (ALPY) Dated. 13.07.2015.|
The appellant should remit 30% of the balance amount |
demanded within three weeks from the date of receipt
of this order and should also furnish adequate security

for the balance amount.

Recovery of overpayment pointed
out by Audit

NA |

Recovery of under Assessment,
short levy or other dues

Short lé_\?y

| patiern

Modification in the schemes and
programmes including financing

Stayed by the Deputy Commissioner (Appeals),
Kollam

Review of similar ;:a§es_féomplete
scheme / project in the light of

findings of sample check by Audit

NA




of disagreement with reasons for
disagreement and also attach copies
of relevant documents where

necessary.

(a) Department COMMERCIAL TAXES
I {(b) {Subject/ Title of the Review Tumover escaped assessment.
(c) |Paragraph No. 2.7.2.1
(d) [Report No. & Year C&AG Report for the year ended 31.03.2015 B
II [(a) |1. Date of receipt of the Draft 18.05.2015
Para / Review in the
Department
(b) |Date of Department's Reply 18.06.2015 s
I Gist of the Paragraph / Review M/s. A.B, Traders, Amaravila a dealer in cement,
self assessed to tax a sales turnover of Rs, 20.46
crore during 2011-12, the purchase price of which
was Rs. 21.16 crore. Though the goods were sold
at a price lower than the purchase price, discount
of Rs, 2.08 crore received subsequently was not
reckoned as turnover and assessed (o tax. This
resulted in short payment of tax, cess and interest
of Rs. 30.71 lakh.
IV 1(a) |Does the Department agree with the | Yes
facts and figures included in the
paragraph ?
(b) |If not, Please indicate areas of NA
disagreement and also attach copies
of relevant documents in support
V {(2) |Does the Department agree with the | Yes'
Audit conclusions ?
(b} {If not, please indicate specific areas | NA
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complete scheme / project in the
light of findings of sample check
by Audit

37
V)
: REMEDIAL ACTION TAKEN
(@ |Improvement in system and The assessment was completed u/s.25 of the KVAT Act
E;‘:t:f:l‘“es' including internal | 5049 44 2 05,2014 creating a demand of Rs. 11,47,195/-
and Rs. 2,86,799/- as interest. The assessee had filed
appeal and interlocutory stay petition before the Deputy
Commissioner (Appeals), Thiruvananthapuram. As per
order No. KVATA.106/14, dtd. 24.10.2014, the Deputy
Commissioner (Appeals), Thiruvananthapuram granted
stay for collection of the disputed tax and interest on the
condition that the appellant remits 30% of the disputed
amount and on furnishing adequate security for the
balance amount before the assessing authority within 3
weeks from the date of receipt of the order. In response to
the above the dealer has remitted Rs. 4,30,198/-, 30% of
the disputed tax and interest vide chalan No.343 dtd.
2.01.2015 and furnished adequate security for the balancer
amount.
(b) |Recovery of overpayment NA
pointed out by Audit
(©) |Recovery of under Assessment, |Short levy
short levy or other dues
(d) |Modification in the schemes and |Rs. 4,30,198/- Ch. No.343, dtd. 2.01.15.
programines including financing
pattern
(e) |Review of similar cases / Stayed by DC(A), Tvpm. vide KVATA No.106/14.
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ACTION TAKEN NOTES ON C & AG'S REPORT

|
i

P T e U s 3R A= s RAG St T =
Eic Department COMMERCIAL TAXES ’
(b) | Subject/Title of the Review Escape of turnover from assessment,
| ()| Paragraph g, 2.7.2(1)(6)
(d) f Report No. and Year |C & AG Report for the year ended 31,03.2015, |
1. Date of receipt of the Drafy | o
Para/Review in the 02.07.2015 ’
Department l
— L
{(b) | Date of Department's Reply 10.09.2015

Gist of Paragraph/Review

In  Agricultyral Income Tax & Commercial Tax!
Officer, Viythiri at Kalpetta, Mys. Krishna Hardwares a,
dealer in cement assessed tax on X 3.75 crore andi’
X 4.74 crore during 2010 - 11 and 2011 - 12[

respectively whereas itg purchase cost were ¥ 3.76!

crore and ¥ 4.83 crore respectively.  Though the,
assessee sold goods at a price lower than the purchase
cost of goods, discount of X 19.02 lakh and ¥ 28.81
lakh received subsequently was not reckoned asj

turnover and assessed to tax. This resulted in short
Payment of tax, cess and interest of T 7.66 lakh.

v

1

;’ (a) | Does the Department agree with the
| |facts and figures included in the
, paragraph?

|

Yes

]
i
!
|
i

| (b) | If not, Pleage indicate areas of
disagreement and algg attach copies

! NA

[ V |(a)|Does the Department agree with the

" I tof relevant documents ip support
| | Audit conclusiong?

Yes

|

s

! (b)i ¥ not, please indicate specific areas
of disagreement with reasons for

of relevant documents where

NA

|

’ disagreement and also attach copies
|

!

j ecessary

[ty LS N ‘;L,____ 2
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V1 REMEDIAL ACTION TAKEN
E (@) |Improvement in system and M/s. Krishna Hardwares, Kalpetta is an assessee on
cp;c;;::(;il;lres, including internal the rolls of Commercial Tax Officer, Kalpetta bearing
TIN No. 32140435645C dealing with Cement, White
Cement and Cement products.
On receipt of the above audit objection, notice|
has been issued to the dealer on 08.10.2014 by the
Commercial Tax Officer, Kalpetta and the assessments
have been completed on 10.06.2015 demanding the
following amounts.
Year VAT Cess Interest Total
2010-11 | 237,590 | 2338 1,53,554 | 3,93,482
2011-12 | 3,60,728 3,400 1,85,035 553,163
Total . 9,46,645
!
(b) |Recovery of overpayment pointed |NA
out by Audit
(@@ |Recovery of under Assessment, Short levy
short levy or other dues
(d) |Modification in the schemes and -
programmes including financing
pattern
(e) |Review of similar cases/complete -
scheme / project in the light of
findings of sample check by Audit
3 N
. c,o?'i%\.‘bd
RS
ﬁ.-f::.;{b-\ 9-9?.?
‘\E,';"v :b_“is‘
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N AG! T

W ST S S !
(a) Department COMMERCIAL TAXES |
I : (b)| Subject/Title of the Review .| Escape of turnover from assessment 7
() | Paragraph No. 2.7.2(2) l
(d) | Report No. and Year C & AG Report for the year ended 31.03.2015 7

I1 !(a)[1. Date of receipt of the Draft |
Para/Review in the 18.06.2015 f
Department |

(b) | Date of Department's Reply 25.07.2015 |

1 Gist of Paragraph/Review M/s. Ramesh Iron and Steel Company India Pwvt, Ltd, js!
a dealer in iron & steel and its products. During 2012-

13 the dealer self assessed tax on a sales turn over of
Rs. 108.72 crore while its purchase cost was Rs.|

111.22 crore. Though the assessee sold goods at a price

lower than the purchase price, discount of Rs. 240.19

lakh received subsequently was not reckoned as

!
turnover and assessed to tax. This resulted in the short|
levy of tax and interest of Rs, 10.73 lakh. |

IV | (a) | Does the Department agree with the | Yes
facts and figures included in the
paragraph?

(b) | If not, Please indicate areas of NA i
disagreement and also attach copies |
of relevant documents in support

V | {a)|Does the Department agree with the Yes
Audit conclusions? 4

(b) ! If not, please indicate specific areas | NA I
of disagreement with reasons for |
disagreement and also attach copies !
of relevant documents where ‘
necessary J
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REMEDIAL ACTION TAKEN

mnprovement in system and
procedures, including internal
controls.

Based ;r—l a;audit observation notice U/s 25(1)~was
Issued to the assessee by the Assistant Commissioner
(Assmt.), Palakkad on 20.12.2014. Again on further
scrutiny, sales suppression to a tune of Rs. 38,17,188/-
related to job work was also detected. Consequently a
The
assessment for the year 2012-13 was thus completed on
12.05.2015 creating an additional demand of Rs.
14,05,007 /-. (Tax Rs. 11,05,085/-, interest Rs.
2,89,922/-). The assessee paid Rs. 4,21,502/- vide
chalan No. 846 dated 03.06.2015,

revised notice was issued on 10.03.2015.

() |Recovery of overpayment pointed |NA
out by Audit
(¢} |Recovery of under Assessment, Short levy
short lévy or other dues
(d) |Modification in the schemes and Collected Rs, 4,21,502/- vide Chalan No. 846 dated.
programmes including financing  {03.06.2015.
pattern
(e) |Review of similar cases/complete  |NA

scheme / project in the light of

findings of sample check by Audit

O
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ACTIONTAKEN NOTES ON C & AG'S REPORT

| @ Department COMMERCIAL TAXES i
I |(b)|Subject/Title of the Review Escape of turnover from assessment 7
‘_'

(¢) | Paragraph No. 2.7.2(5) f

L (d) | Report No. and Year C & AG Report for the year ended 31.03.2015 |

i I 1 (@) 1. Date of receipt of the Draft ;

/ Para/Review in the 18.05.2015

[_ Department ;

(b) | Date of Department's Reply 20.06.2015
I Gist of Paragraph/Review The audit objection in this case is that, scrutiny |
|
of assessment records of Mys Kizhakkedathu |
Enterprises, with the Commercial Tax Officer, Ranni, |
for the year 2011 - 1?2 revealed that a dealer in cement
had assessed tax on a sales turnover of Rs. 9.69 crore
where its purchase cost (including freight) was Rs. 9.87!
crore. Though the goods sold was at a price below the |
purchase value, discount of Rs, 73.17 lakh and price;'
difference of Rs. 2.06 lakh received subsequently was
omitted to be reckoned as turnover for assessment of
tax. This resulted in short levy of tax amounting to Rs,
11.39 lakh including interest upto 12/13,
IV | (@) | Does the Department agree with the | Yes
facts and figures included in the
paragraph?
(b) | If not, Please indicate areas of NA
disagreement and also attach copies
of relevant documents in support
V [(a)|Does the Department agree with the | Yes
Audit conclusions?

i (b) |1f not, please indicate specific areas |NA '
of disagreement with reasons for ]
disagreement and also attach copies ;
of relevant documents where

2.3 necessary
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Vi REMEDIAL ACTION TAKE
() |lmprovement in system and In the light of the audit objection, the
procedures, including internal assessment for the year 2011-12 was completed under
controls. section 25(1) of the KVAT Act, 2003 demanding Rs.
9,40,553/- towards tax and cess and Rs. 2,27,990/-
towards interest vide order No. 32030966575/2011-12
dated. 25.03.2014 of the Agricultural Income Tax and
Commercial Tax Officer, Ranny. The amount was
advised for Revenue Recovery as per RRC No.
26/2013-14 dated. 16.06.2014.
Aggrieved by the above order of assessment,
the dealer filed appeal before the Deputy
Commissioner (A) If, Kollam. The stay petition filed
was disposed on conditicn that the appellant will remit
35% of the tax and interest demanded and furnish
adequate security for the balance amount. The dealer
has remitted Rs. 4,32,724/- vide chalan No,
232/17.07.2014 and furnished security before the
assessing authority. The case is still pending for final
disposal.
(b) |Recovery of overpayment pointed |NA
out by Aundit ;
(¢) |Recovery of under Assessment, Short levy
short levy or other dues
(d) |Modification in the schemes and  |Remitted Rs. 4,32,724/-
programmes including financing
pattern
(e) |Review of similar cases/complete

scheme / project in the light of
findings of sample check by Audit
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ACTION TAKEN NOT

! (a) f Department

1

hH /2C

N ¥

COMMERCIAL TAXES

1 j(b){SubjectlT itle of the Review

Escape of turnover from assessment

| (c) |Paragraph No.

(d)

2.7.2 (1)(7)

o ctie WG

e

[

Report No. and Year

C & Ag Report for the year ended

o R

| Jrq b el S o e 131/03/2015 > W
() |1. Date of receipt of the | 27/05/2015
| | | Draft Para/Review in-the
| | |Department !
! Ji(b) Date of Department's 23/12/2015 i
T e ] ]
e | Gist of Paragraph/Review The audit objection in this case is that M. |
|J |r f Akhil Ansu Agencies, Kidangoor a dealer in|
' f | cement self assessed to tax a sales turnover of|
Lt Rs.4.78 crore during 2011-12 whereas its|
e | purchasecost was Rs.4.85 crore. Th ough goods|
j were sold at a price lower than the purchasel
; price discount of Rs.42.96 lakh received
| subsequently was not reckoned as turnover
.‘ and assessed to tax. This resulted in short!
; payment of tax, cess and interest of Rs.6.40
,= lakh. ]
, (a)| Does the Department
| |agree with the facts and Yes |
figures included in the !
paragraph? _1
(b) I not, Please indicate ]
areas of disagreement and |
also attach copies of NA [
relevant documents in
support
V :(a)|Does the Department
agree with the Audit Yes
conclusions?
(b)|If not, please indicate
specific areas of
disagreement with reasons
for disagreement and also
attach copies of relevant
documents where
necessary
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MEDIAL ACTION TAKEN ’

Improvement in system and
procedures, including
internal controls.

The factual report submitted by the Deputy
Commissioner,Kottayamhas been examined by
this office with reférence to the assessment
recordsand found thatthe remedial action taken
by the assessing authority on the basis of the
proviso to Section 11(3) of the KVAT Act is
not fit enough to set right the short levy pointed
out by the AccountantGeneral. So direction has
been given to the assessing authority to re-
examine the case in the light of Expln.VII to
Section 2(Tii ) of the KVAT Act.

Accordingly the assessin gautharityre
examined the case and the assessment was
completed on 25.08.2015 creating an additional
demand of Rs.7,62,534 lakhs. The assessment
order and demand notice were served to the
assessee on 25.08.2015 by the Commercial Tax
Officer, Pala.

Recovery of overpayment

pointed out by Audit e
Recovery of under
Assessment, short levy or Short levy

other dues

Modification in the schemes
and programmes including
financing pattern

Review of similar
cases/complete scheme /
project in the light of
findings of sample check by
Audit
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o
ACTION TAKEN NOTES ON C& AG'S REPORTS.
L $i,
1 |(2) [Department COMMERCIAL TAXES )
(D) | Subject/Title of the Review Turnover escaped assessment
(c) |Paragraph No. 2.7.2.2 '
L (d) [Report No.& Year C&AG report for the year ended 31.03.15 |
by (a) |1. Date of receipt of the Draft 18-05-2015

( J- Para/Review in the

i lDepanment.

=

4

_|(b) Date of Department's Re}ﬁi)_;

17-06-2015 S

Gist of the Paragraph/Review

Sri.M.,Abubacker, a dealer in cement, self
assessed to tax a sales turnover of Rs.9.03
crore during 2011-12 where the purchase
cost of goods was Rs.9.38 crore. Though the |
assessee sold goods at a price lower than the
purchase price, discount of Rs.91.39 lakh
received subsequently was not reckoned as
turnover and assessed to tax. This resulted in
short levy of tax, cess and interest of
R.13.50 lakh.

(a)

included in the paragraph ?

Does the Department agree
with the facts and figures

Yes

(b)

in support

If not, Please indicate areas of
disagreement and alse attach
copies of relevant documents

NA

oLl

(b)

(a)

with the Audit conclusions ?

Does the Department agree

Yes

documents where necessary.

If not, please indicate specific
areas of disagreement with
reasons for disagreement with
reasons for disagreement and|
also attach copies of relevant

NA

e
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REMEDIAL ACTION TAKEN

(2) {Improvement in system | The escaped assessment in respect of the above |

and procedures, including
internal control

i:
J

dealer was completed on 02.05.2014 demanding |
an —amount Rs.5,54,001/- as tax and|
|R&‘..I,E':B,SOO/- as interest. The dealer filed appeal
|and interlocutory Stay petition before the Deputy
ICommissioner (Appeals) Thiruvananthapuram.

As per Order No.KVATA 107/14 dated.
24.10.2014 of the Deputy Commissioner
rI(Appeals) Thiruvananthapuram granted stay for
collection of the disputed tax and interest on the
condition that appellant remits 30% of the
disputed amount within a week from the date of
order and furnishing adequate security for the
'balance amount before assessing authority. TheI
dealer fulfilled the conditions within the
stipulated time, |

(b) [Recovery of overpayment| NA __:
pointed out by Audit [ o ]

(c) |[Recovery  of under]Short levy |
Assessment,short levy of} |
other dues |
sy

(d) |Modification in the
schemes andprogrammes

pattern

including financting

Stayed by DC(Appeals) Tvmn. p

(e) |Review of similar cases/
| complete scheme/project
in the light of findings of

sample check by Audit.

KVATA No.107/14 dt.24.10.14

|
e e e b e i b, 1

1
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LG Department COMMERCIAL TAXES |
I | (b)|Subject/Title of the Review Escape of turnover from assessment,
(c) | Paragraph No, 2.7.3.1
(d) | Report No. and Year € & AG Report for the year ended 31.03.2015,
I | (a){1. Date of receipt of the Draft ! |
Para/Review in the 102.07.2015
Department |
(b) | Date of Department's Reply 119.08.2015
113 Gist of Paragraph/Review I M/s. Sree Vinayaka Motors, Kottarakara, a dealer in motor!
|[ vehicles submitting annual return for 2011 - 12, after
| remitting total payable tax of T §.20 crores.  Subsequentlyi
fthe assessee revised the annual retarn with total tax liability
fof X 7.20 crores. Though the assessee paid differentia} tax
fand cess payable as per revised annual return, they had not
fremitted the interest and penal interest due thereon.
' Moreover bayment made by the assessee amounting to
{TUpee one crore was not appropriated first towards interest.
|Non levy of interest and non appropriation of paymem
;resulted in short payment of tax, interest and penal interest
of  X33.74lakh i
IV | (a) | Does the Department agree with the Yes ‘[
facts and figures included in the
paragraph?
!
(b) | If not, Please indicate areas of NA i
disagreement and also attach copies of
relevant documents in support
V | (a) | Does the Department agree with the Yes
Audit conclusions?
(b) | If not, please indicate specific areas of NA
disagreement with reasons for
disagreement and also attach copies of
R jrelevant documents where necessary




@

DIAL ACT

]

Improvement in system and
procedures; including internal
controls.

Eessment under Section 25(1) of the KVAT Act,
2003 was completed, based on the audit objection,
vide order dated 23.12.2014 creating demand of
X 13.74 lakhs. The demand has been advised for
Revenue Recovering to District Coliector vide No.
RR 2015/2706/2 dated. 28.03.2015,

(b) [Recovery of overpayment pointed |NA
out by Audit

(¢) |Recovery of under Assessment, Short levy
short levy or other dues

(d) |Modification in the schemesand | Collected Rs,
programmes including financing
pattern

(e) |Review of similar cases/complete | Under R.R,

scheme / project in the light of
findings of sample check by Audit
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50
N _ 'S REPQR
% (@[Departmens  JcommmrciaLTaxes ﬁ
L__I (b) | Subject/Title of the Review Escape of turnover from assessment :'
|| (0)|Paragraph No. 274 7
| 1(d}|Report No. and Year C & AG Report for the year ended 31/03/2015
I 5 (@) | 1. Date of receipt of the Draft _;
|| Para/Review in the 18/05/2015 .'
___j'l_ _4:'_ Department At -5 L
| (b} | Date of Department's Reply 124/06/2015 Sy

Gist of Paragraph/Review M/s.  Sivasakthi Engineering and Fabrications was al
manufacturer of cement products. The assessee filed the |
annual return for 2012-13 disclosing a sales turnover of _
; Rs. 9.63 crore. As per the P & L account of the assessee , |
they received Rs. 1.56 crore towards transportation |
charges during the year . Audit found that the assessee
entered into agreement with KSEB for supply of electric
poles to various electrical circles during 2012-13, In the
agreement with KSEB, it was stipulated that contract is for
imanufacture and delivery of poles within or outside the
| concerned electrical circles.

As such the transportation charges received would form
part of the turnover, However the assessee did not assess
to tax the above turnover. This resulted in short payment
.’ of tax and interest of Rs. 9.07 lakh.

_—

(a) | Does the Department agree

| with the facts and figures Yes

% included in the paragraph? |

b) I If not, Please indicate areas of

i’disagreement and also attach NA
| copies of relevant documents |
| in support | k _I!
V' | (a)| Does the Department agree ! Yes I

with the Audit conclusions?

|
|

(b) | If not, please indicate specific
areas of disagreement with
 reasons for disagreement and NA
| also attach copies of relevant
documents where necessary
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TION 0 SREPORT
O -‘_‘-T—-- '—h—-._._--.l
() | Department COMMERCIAL TAXES ,
T | (b)| Subject/Title of the Review | Escape of tumover from assessment

' (c) Paragraph No. { 2.2.4
{ (d)| Report No. and Year ] C & AG Report for the year ended 31/03/2015

Il | @]1. Date of receipt of the Draf; [
| Para/Review in the ’ 18/05/2015 ' |
| Department i

(b) | Date of Department's Reply [24/06/2015

m! |Gt of Paragraph/Review M/s.  Sivasakthi Engineering and Fabrications was a’
} manufacturer of cement products. The assessee filed the

/ annual return for 2012-13 disclosing a sales turnover of ’
' Rs. 9.63 crore. Ag per the P & I, account of the assessee |,
ithey received Rs, 1.56 crore towards {ransportation |

/' ! charges during the year . Audit found that the assessee

|entered into agreement with KSEB for supply of electric
| poles to various electrical circles during 2012-13, In the |
’agreement with KSEB, it was stipulated that contract is for!
., ’ | manufacture and delivery of poles within or outside the|
, - | concerned electrical circles,
I' !’ , ’As such the transportation charges received would form
N

Does the Department agree

l’with the facts and figures Yes |
i included in the paragraph? __rj
(b) | If not, Please indicate areas of j
disagreement ang also attach l NA "

| copies of relevant documents |
in support !

v '(a) Does the Department agree
with the Audit conclusions?

(b) | If not, please indicate specific
areas of disagreement with

, I
! reasons for disagreement and | NA |
| |also attach copies of relevant

document_s where necessary b

J
|




e

completed vide the order N, 32090632784/12-135
| controls, dated 23/01/2015 Creating additionaj demand of Rg
' 9,38,380)/-, Against the revised order, the assessee filed |
appeal before the Deputy Commissigner (Appeals) bl
Ernakulam. Simultaneously the dealer approached the |

by the assessee before the Deputy Commissigner ."I
(Appeals ), Emakulam The Honourabje High Court of |
Kerala has g, Issued direction (g the Depyty|

Stay to the dea)er > directing to the dealer to pay 309 ij||
the amount dye and furnish adequate Security for the,
remaining amoypt, The dealer hag paid 30% of the ,‘
amount and furnished Form No. 6 Security bond fo |
the balance amount, '

.' _EBS f Recovery of OVerpayment pointed NA 2 i
r
l

f Jout by Audit I ' ,
© ‘E&E@Mmm | Ehﬂbhﬁwdf
[ ’ Short levy .

short levy or other dyes

Review of Similar Cases/complete
scheme / Project in the light of
findings of Sample check by Audit




Sy 129

(3) | Department COMMERCIAL TAXES . f
I m Subject/Title of the Review Short Remittance of surcharge _ _II

Paragraph No. 2.8.(3) (by |
Report No. and Year C&AG Report for the Year ended 31/03/2015
Il i @)/1. Date of receipt of the Draft 05/06/2015
/ -‘ Para/Review i the
Department
m Date of Departmen's Reply 20/06/2015
I Gist of Paragraph/Review The audit objection in this case g that durin g!

I! 2012 - 13, M/s Fap India Overseas (P) Limited

|who is liable to pay surcharge under section 3(1A)
/ of the surcharge Act 1957 had paid Rs. 2.29 lakh,
only as surcharge as against Rs. 14.35 lakh dye,

IV | (a)} { Does the Departmen; agree with the
] facts and figures included in the [ Yes
I I Paragraph?
' ! (b)|If not, Please Indicate areas of l
disagreement an a1so attach copies NA 1
of relevant documents in Support

V 1 (a)| Does the Department agree with the
- Audit tonclusions?

(b) | If not, please indicate specific gregs I
of disagreement with reasons for | ’
disagreement and also attach Copies NA [
f

of relevant documents where
necessary




Improvement in system and
procedures, incliding interna]
conirols.

furniture, gift article, cosmetics etc,

escaped assessment wag completed by the assessing

autharity under section 25(1) of the KVAT Act on
67.02.2015.

The assessee has filed Writ Petition WP(C) No.
8900/2015 against the revised assessment. I

of Kerala, assessee remitted ap amount of Rs.
7,50,000/~ as per DD No. 496365 and 496366 dated,

30.03.2015 of SBT towards the compliance of
conditional stay.

(b) ]Eecovery of overpayment pointed NA
out by Audit
(c) Recovery of under Assessment,
short levy or other dyeg Short levy
(d) Modification in the schemes and

Programmes including financing
pattern

L (e)

Review of similar cases/complete

Collected Rs, 7,50,000/-

scheme / project in the light of
findings of sample check by Audit

M/s Fab India Overseas (P) Limited, is an assessee on
the rolls of the Assistant Commissioner, Special Circle
II, Ernakulam with TIN — 32071831874, functioning as
a retail chain dealer dealing in ready made garments,

Conditional stay wp (C ) No. 89002015 ;
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ACTIONT. N AG' PORT

|@[Departmens __ |commErciaLTaxes T - |
I I![ (b) | Subject/Title of the Review Non payment of surcharge '
o8 f(c) Paragraph No. 2.8 (4) 4,
| (d)| Report No. and Year C & AG Report for the year ended 31/03/2015 f
n J (a) l 1. Date of receipt of the Draft 18/05/2015 _—'

( | Para/Review in the '

r Department .'

' |(b)|Date of Department's Reply 24/06/2015 g
HI Gist of Paragraph/Review M/s.  Monavie India Enterprises Pwt Ltd. ]

i

| Palarivattom was a multinational company involved |

in direct marketing of health drinks. As per annual |
return for 2011-12 filed by the assessee, the entire|
product for sal were stock transferred from our:side’I
the state and sales turnover for the eyar was Rs. G.?OE
crore. Though their entire sales were through direct |
marketing / retail chain the output tax of Rs. 83.70/
lakh was not increased by a surcharge at 10% as per |
the provision of Kst Act, 1957, This resulted in short |
payment of surcharge and interest of Rs, 9,29 lakh !

™

(a) | Does the Department agree with
| the facts and figures included in
| the paragraph?

|
ol
I
|

—

Partly

|
|

(b)|If not, Please indicate areas of
[disagreement and also attach
| copies of relevant documents in
 support

NA

v

| (@)

Does the Department agree with
the Audit conclusions?

Partly

(b)

r
I

| for disagreement and also attach
r| copies of relevant documents

If not, please indicate specific

| | where necessary

areas of disagreement with reasons

St R

NA
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REMEDIAL ACTION TAKEN

rIElpfoverneznt in system and
procedures, including internal

controls,

FI’he audit objection is that the assessee is a
multinational company involved in direct marketing
of health care product and it is revealed that entire
product for sale is imported from outside the state and
turnover was Rs. 6,69,56,321/~. In the circumstances,
it was lable to pay surcharge @ 10% on Vat due
under Section 3(IA) of the Kerala Surcharge on Taxes
Act 1957.

Under Section 3 (IA) of the Kerala surcharge on
taxes Act 1957, in the case of national or
multinational companies functioning in the state as
retail hains or direct marketing chains who import not
less than 50% of their stock from outside the state or
country, and rot less than 75% of whose sales are
retail business and whose total turnover exceeds 5
Crore rupees per annum, output tax and purchase tax
payable under KVAT Act shall be increased by a
surcharge at the rate of 109 .

On the basis of audit obejction the assessment for
the year 2011-12 has been completed under Section
25 (1) on 05/06/2013 and additional demand created
Rs. 9,54,128/- ( surcharge Rs. 8,36,954/- ) , intepest
Rs. 1,17,174/-) .

The assessee preferred appeal before the Assistant
Commissioner (Appeals), Ernakulam, The Assistant
Commissioner
(Appeals) , Ernakulam allowed the appeal vide Order
No. KVATA 3891/2013 dated 21/07/2014 for the
reason thiat, the appellant company was not a retail
chain as they do not have any retail outlets. It was
held that they are not direct marketing chains and
they do not have

direct sales to customers. It was found by the first
appellants sales are only to distributors and out of
such distributors most of them are registered VAT
dealers. The sales to unregistered distributors was
found only Rs. 3,01,00,566/- ie. 46.48 % of the total
sales. Thus the appellant falls out of the provisions
atractive levy of surcharge and the said turnover is
below the stipulated 75% of total sales. Thereafter
the assessing authority modified the assessment vide|"
proceedings No.  32071335107/2011-12 dated
26/11/2014 and an amount of Rs. 8,36,954/- found

excess,




f\ R P R e e

Recove;y_o_f overpayment pointed
out by Audit

u?

Against the order of the 1% appellate authority the.'
Deputy Commissioner, Ernakulam has filed 2|
appeal before the Honourable Tribunal, Ernakulam on |
17/01/2015, |

NA

(©) ; Recovery of under Assessment,
| short levy or other dues

|

(d} |Modification in the schemes and
 Programmes including financing
pattern

(e) |Review of similar cases/complete
'scheme / project in the light of
‘ findings of sample check by Audit

|
|

(o i
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ACTION TAKEN NOTES ONC & AG'S REPORT

By Lo i
Department

COMMERCIAL TAXES
m Subject/Title of the Review Misclassification of commodities

. Paragraph No,
. Report No. and Year C & AG Report for the year endeq 31.03.2015
H 1. Date of receipt of the Draf;

Para/Review in the 28.05.2015 !
Department

. Date of Department's Reply
Gist of Paragraph/ReView

ilf

30.06.2015
M/s Crompton Greaves Limited, Kochi wag a
|

dealer in electrica] goods, pump sets apd parts etc,!

During 2012 - 13, sales turnover of Home UPS for
Rs. 110.91 lakh wag classified as computer systems and

peripherals and assessed at five Per cent instead of at
the applicable rate of 135 per cent, The
misclassification resulted in the shor Payment of tax
and interest of Rs, 11.22 lakh,

Does the Department agree with the | Yeg
facts and figures inclnded in the
paragraph?

If not, Please indicate areas of NA
disagreement ang also attach copies
of relevant documents in support

Does the Department agree with the
Audit conclusiong?

If not, please indicate specific areas
of disagreement with reasogs for
disagreement and also attach copies
of relevant documents where
necessary
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\2! REMEDIAL ACTION TAKEN

@) rImprovement in system and M/s Crompton Greaves Limited is an assessee—'
E;?]fre:;;.res, including internal on the rolls of the Assistant Commissioner, Special
Circle II, Emakulam with TIN - 32070379915 who is a
dealer in Electrical Goods, Pump sets and parts etc.
The assessee filed annual return for 2012 - 13!
declaring total tarnover of Rs. 1,76,77,71,861/- wlu‘ch!
includes sale of computer systems and peripheral
amounting to Rs. 1,10,91,037/- which was subjected to

tax @ 5%.

Based on the audit objection the assessment has
been completed by the assessing authority as per
proceedings dated. 18.06.2015 creating an additional
demand of Rs. 17,89,154/- which includes Rs.
14,08,783/- + Rs. 3,80,371/- towards tax and interest
respectively.

{(b) |Recovery of overpayment pointed [NA
out by Audit

(©) |Recovery of under Assessment, Short levy
short levy or other dues

(d) |Modification in the schemes and |-
programmes including financing
pattern

() |Review of similar cases/complete |-

scheme / project in the light of

findings of sample check by Audit
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T AG' PORT:

@ Department COMMERCIAL TAXEs 8
B0

Paragraph No, 2.9.(2)
 (d) | Report No. and Year C&AG Report for the year ended 31.03.2015, |

Il ' @}{1. Date of receipt of the Draft
| Para/Review in the 12.05.2015 l
Department |
. (b) | Date of Department's Reply 30.06.2015

II1 IGiSt of Paragraph/Review The audit objection in thjs case is that M/s Sreehari |

Metals, Office of the Commerciaj Tax Officer, First
f
/ !I Circle, Thrissur was a dealer in rubber products and |

j lubricants. During 2017 _ 12, the assessee splf,
’ assessed to tax the turnover of lubricants for Rs, 166,01 !

' Iakh assessable at the rate of 125 per cent at a lower;
/ rate of four per cent. Application of incorrect rate of
I tax resulted in short Payment of tax, cess and interest of ;
Rs. 16.82 lakh.

Does the Department agree with the
facts and figures included ip the
paragraph?

ndicate areas of
disagreement and also attach copies
of relevant documents in support

V | (@) Does the Department agree with the
Audit conclusiong?

| (b) | If not, please indicate specific areas
i of disagreemen with reasons for
disagreement and also attach copies
of relevant documents where
hecessary
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AC EN

(3) |Improvement in system and

procedures, including igternal
controls.

M/s Sreehari Metals & Chemicals India Private,'
Limted, Varadiyam Road, Avanur P.O., Thrissur was a
registered dealer on the rolls of this office having TIN
320805 91686 C had stopped business with effect from
31.03.2013. :
The audit wing pointed our that M/s Sreehari|
Metals & Chemicals India Private Limted, Avanur has
applied in correct rate of tax for their sales turnover for
the year 2011 — 12 which resulted in a revenye loss of |
Rs.16,81,715/- including tax, cess & interest,

The assessment of the dealer for the year 2011 —
12 was completed and a demand of Rs, 19,86,789/- |
created including tax, interest & cess as per assessment
No. 32080591686/11-12 dated. 26.12.2013 by the
Commercial Tax Officer, First Circle, Thrissur
incorporating other defects also. The assessment order
and demand notice served to the dealer on 10.01.2014,

The dealer filed appeal against the assessment |
order for the year 2011 - 12. The Assistant
Commissioner (A), Commercial Taxes, Thrissur set
aside the order passed by the assessing officer for the|
year 2011 — 12 as per order No, KVATA - 15/14 dated.
30.01.2014 directing the assessing authority to
re-examine inter-alia the aspects of difference jp
turnover and closing stock between audited statements |
and return filed.

i
i
|
i

(e)

(®)  |Recovery of Overpayment pointed |NA i
out by Audit ‘

(c) Recovery of under Assessment, Short levy ,’
short levy or other dues l

(d) [Modification in the schemesand  |Ramanded by the Deputy Commissioner (Appeals) i
|

programmes including
pattern

financing

S—

Review of similar cases/complete
scheme / project in the light of

NA

findings of sample check by Audit

B
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Action taken Notes on C & AG's Reports

r1 [(a) Departmen;- " %(E)MMER_C%IMAI:I‘AES_*% Ry ;
(b) |Subject / Title of the Review Misclassification of Commodities |
Paragraph !
=
(c) |Paragraph No 2.9.(3) !
(d) |Report No. and Year C & AG report for the year ended 31-03-2015 |
II (@) |Dateof receipt of the Draft Para/ | 10-07-2015 |
Review inthe Department :
() |Date of Department's Reply  |19-08-2015 ¥
u—..i
II1 Gist of Paragraph/ Review M/s. Malabar Laminates, Kochi a dealer in bamboo)|
and plywood products conceded in their annual return |
for 2012 - 13 sales turnover of X 2.38 crore and
X 50.08 lakh respectively of these products. The|
interstate purchase turnover of these products|
conceded in the refurn were X 1.71 crore and X 84.97 |
lakh respectively, However as per the certified annuallr
accounts of the company the purchase turnover |
accounted was X 2.17 crore and X 38.97 fakh|
- respectively for the same sales turnover returned.
Audit found from the check post module of KVATIS,
that the interstate purchase turnover of plywood of
this company was more than ¥ 85 lakhs. Thus the
assessee misclassified the purchase turnover and
corresponding sales turnover of plywood as that of
bamboo products to evade tax. This resultéd in short
[Payment of tax and interest of X 8.02 Jakh.
IV |{a) |Does the Department agree with Yes
the facts and figures included in
the paragraph ?
(b) (If not, Please indicate areasof |NA
disagreeement and also attach
copies of relevant documents in
support r
V |(3) |Does the Department agree with | Yes
the Audit conclusions ?
(b) |If not, Please indicate specific  {NA
areas of disagreement with
reasons for disagreement and
also attach copies of relevant
L documents where necessary




62

Vi Remedial action taken
~seinedial action taken

T e e — ke

——.

Y the assessing authority for the year
2012 - 13 under Section 25(1) of the KVAT Act on|
25.06.2015 as under,
Total sales turnover of
plywood estimated X 1,01,16,894/- [

Less turnover already
assessed under Section 21 X 50,08,366/- /

Balance taxable under
Section 25(1) @ 13.5% % 51,08,528/-

|
_ |
Tax due @ 13.5% T 689,651/ ,f
|

Interest due as per f
rule @ 27% X 1,86,206/- {
Against, the above order the assessee
preferred appeal before the Assistant Commissioner
(Appeals), Ernakulam and the appellate autharity
granted conditional stay as per order No, KVATA-

Aggrieved by this order the dealer preferred appeal
before Deputy Commissioner(A), Emakulam. The|
Assistant Commissioner(A), 0/o the Deputy|
Commissioner (A) , Ernakulam vide order KVATA ’
No. 1449/15 for the year 2012-13 dated 10-08-2015
has directed the assessing authority to cali for the

on verification the turnover shall be assessed to tax, |
adding gross profit and the assessment is modified,

Thus the books of accouts were called for
and verified by the assessing autharity . On Cross
verification of interstat o purchase invoices 8F etc. |

bamboo ply board and plywood are X.2,17,05,101/-
and X.38,96,733/- respectively, It also agrees with
audit repert in Form 13 & 13A and copies of 'C'
Forms produced. On further verification it s noticied




b% 3

that some purchase of bamboo ply board ifems have |

been wrongly entered as plywood in the KVATIS by
checkpost authorities. :

Hence the original assessment has been
modified on 30-11-2015. As per the modified order,
the dealer has paid excess tax X, 2,06,894/- and
interest X, 55,862/-,

[®)

Recovery of overpayment
pointed out by audit

|

NA

1(©

Recovery of under assessment,
short levy or other dues

Short levy

(d)

Modification in the schemes
and programmes including
financing pattern

e

{e)

Review of similar
cases/complete scheme/project
in the light of findings of
sample check by Andit findings
| of sample check by Audit.

AR TR




N

&h

ACTION TAKEN NOTESONC & AG'S REPORT

.m Department

I i(b) Sy bject/ Title of the Review
(c) ParagraphNo,
(d) |ReportNo, & Year

e WS A
COMMERCIAL TAXES

Misclassiﬁcatim of Comm odities
2.9.4)

C & AG Report for theyearended 3 -03.2015.

II 1a) | Dateof receipt f the Dra gt Para/ 1205 2015

Review in the Department
| _I®) [Dateor Department'sreply 20,06.2015
I Gist of the Paragraph/ Review M/s. Sree Vijayalekshmi Traders, ThOdUpUZha'il

was a dealer in Grocery and Pulses. Audit Cross |
verified the annual return of the assessee for|
2012-13 with the check post iransaction in
KVATIS Module and found that the inter state
stock transfer into the state angd inter state

in the KVATIS check post transaction while the
turnover of goods taxable at 1% conceded wag

transaction. It ig evident that the assessee has
wrongly classified 59 taxable goods as 194
taxable goods. Aparant misclassification of If
800ds resulted in the short payment of tax and |
interest of Rs. 7.59 lakh

IVi@) [Does the Departm entagree with the| Yes
! facts and figuresincly dedinthe |
paragraph? I

Ifnot, Pleage indicatearens of
disagreementand also attachcopies
of relevantdocumentsin Support

V @) ,Does the Departmentagree withthe! Yeg
Audit Conclusjong?

() [Ifnot, pleaseindicate Specific areas [N A
I of disagreementwith reasons for
disagreement with reasons for (

J disagreementand alsoattach copies |
l { of relevantdocuments where f
! [ necessary |




)57
65
VI REMEDIALACTION TAKEN
| mprovementin systemand] MJs. Sree Vijayalekshmi Traders, Thodupuzha is an
| (@) |procedures, including assessee bearing TIN. 32060455852 on the roll of Assistant
‘ mternalcontrol Commissioner, Special Circle, Thodupuzha. The assessee
was a dealer in Grocery, Cereals and such kind of article
} during the year 2012-13. The assessee has effected
‘ interstate purchase/interstate stock transfer (IN) of 5%
| taxable items for Rs. 289.08 lakhs and wrongly classified
the turnover under 1% taxable items. This resulted in a
short levy of Rs. 7.34 lakhs including interest. I
A notice dated, 24.09.2014 w/s, 25(1) of the KVAT Act
2003 was issued to the dealer specifying the above facts
and the dealer filed a reply. After considering the reply
filed by the dealer, the assessment for the year 2012-13 was|
completed on 21.02.2015 w/s. 25(1) of the KVAT Act!
ey demanding tax Rs. 632587/ and interest of Rs. 284664/- . ;
(b) |Recoveryof overpayment |NA |
' pointed out by Audit
(¢} |Recoveryofunder | Shortlevy
Assessment,shartlevy or '
fF §oi other dues
(d) | Modification in thescheme |-
andprogrammesincluding
financing pattern
{e) |Review of similarcases/ |-
completescheme/project
- in thelight of findings of
L sample check by Audit




IS

blo
Ti AKEN NOTES ON C & AG' REP

| |(a)|Department COMMERCIAL TAXES j
| {(b)| Subject/Title of the Review Non-payment of purchase tax ﬁf
h’(c) 'Paragraph No. 2.10.1 _,]
(d}|Report No. and Year C & AG Report for the year ended 31/03/2015 ]
It (a)|1. Date of receipt of the Draft 29/05/2015 f
Para/Review in the I
Department !
(b)|Date of Department's Reply  |22/02/201 ]

1) Gist of Paragraph/Review

Scrutiny of assessment records in the office of
Assistant Commissioner, Special Circle, Kollam
revealed that during 2011-12 a dealer in gold
jewellery stock transferred outside the state
goods valued Rs. 52.77 lakh purchased from
unregistered dealers and had not paid purchase
tax for the same. Failure to pay purchase tax @
4% in respect of the goods stock transferred|
outside the state had resuited in short levy of tax, ’*
Cess and interest of Rs. 64.49 lakh.

IV |(a)! Does the Department agree
with the facts and figures
included in the paragraph?

Yes

disagreement and also attach

Support

(b),If not, Please indicate areas of

copies of retevant documents in

SN

NA

V !(a)|Does the Department agree
with the Audit conclusions?

Yes

(b)|If not, please indicate specific
areas of disagreement with

also attach copies of relevant
documents where necessary

reasons for disagreement and

L]

NA
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Vi REM KEN 5%

R ORRE Fyow e s I 1 L8 e s e SRS T —
(a) ]lmprovement In system and |The Assistant Commxsswner(Assessment), Specmll}
|

Iprocedures, including intemal [Circle, Kollam completed the assessment in respect of |

[controls. | : |

M/s Kalyan J ewellprs for the year 2011-12 vide order|

’ ' ; No.32020678607/11-12 dated 08.01.2016 rectif‘yingj
|the defects pointed out in the audit, creatingadditional|

/ I demandas shown below:- ;

Tax + cess - Rs.53,29,848/- 5,

,I I Interest - R5.23,98,432/- \
*b"_“]rﬁe_covery of overpayment ? NA AT _.'[
____|pointed out by Audit . e aler s |

[ (¢) | Recovery of under Assessment, | Short levy |

short levy or other dues

—(EI) Modification in the schemes ,
and programmes including - !
‘f_irjg_n_cing pattern |

e T — el o __,_._____l
l
|
|
|

|

~(e) | Review of similar
cases/complete scheme /
project in the light of findings of
I |sample check by Audit |




&%

- RT
@ Department COMMERCIAL TAXES 4
I |(b)]Subject/Title of the Review Incorrect exemption allowed, j
(c) | Paragraph N, 2,11.(1) i
(d); Report No. and Year C & AG Report for the year ended 31.03.2015 5
Il {(a)!1. Dateof receipt of the Draft  |12.06.2015 |
Para/Review in the
| Department !
(b)  Date of Department's Reply 25.07.2015 !
II1 Gist of Paragraph/Review M/s. HCL infosystems (P) Ltd., Ernakulam is an assessee on the
rolls of the Assistant Commissioner, Special Circle I, Ernakulam|
with TIN-32070312742 and a dealer in computer systems, |
peripherals, electronic goods, photocopier, telephone equipment
efc. The assessee filed annual return for 2012-13 declaring toal‘

turnover of Rs. 3,68,68,05,625/- which includes AMCI
amounting to Rs. 6,40,21,141/- for which an exemption of Rs,
4,64,63,050/- has been availed resulting in taxable turnover of|
Rs. 1,75,58,094/- for which tax has been paid accordingly,

The Accountant General’s audit wing pointed out that the
claim of exemption for Rs, 4,64,63,050/- was not ascertainable
from the assessment records, Hence the exemption should be
limited under Rule 10(2)(b) of KVAT Rules 2005, Rule 10(2)(b)
of the KVAT Rules stipulates that where the actual twrnover in
respect of the works contract in which the transfer of goods takes
place not in the form of goods, but in-some other form is not|
ascertainable from the books of accounts, the total turnover in,
respect of such works contract shall be computed after deducting.
labour and other charges as given in the table from the totai
amount of contract. As per the table 50% of the total receipt can
be taken as labour and exemption can be availed. The assesses
have claimed more exemption than permissible Ujs 10(2)(b)
which is to be reversed and added back to the turnover. ,

IV | (a) | Does the Department agree with | Yes 0
the facts and figures included in
the paragraph?

(b) | If not, Please indicate areas of | NA
disagreement and also attach

copies of relevant documents in
support 1

V' | (a) | Does the Department agree with | Yes
the Audit conclusions?

(b) { If not, please indicate specific {NA
areas of disagreement with
reasons for disagreement and |
also attach copies of relevant :

documents where necessary




c"ﬁ r i}

L L s

A" DIAL T. N -
R, AN i R T BN i e L Skt
(@) |Improvement insystem and | Tumover escaped assessmeni as above fnr the yeat 2012-13 hasll
procedures, including internal been assessed Ufs 25(1) of the Act on 20-06-2015 as under: |
comml?‘ S Turn over of AMC conceded Rs. 6,40,21,141.00 :
Exemption availed f Rs. 4,64,63,050.00
Exemption eligible as per rule 10(2)(b} 50% :
: Rs, 3,20,10,571.00
\ Excess exemption availed % Rs. 1,44,52,479.00 |
: Tux due @ 5% Rs. 77262400 |
Interest due @-27% 4/13 t0 6/15 Rs. 19510900 |
M) - Biecnvery of overpayment ‘pointed |NA ‘
out by Audit R .
(&) |Recovery of under Assessment, Shiort levy ; 1
, |shortlevy or other dues ' - !
(d) |Modification in the schemes and |~ ‘ ]
programmes including financing :
pattern "
(e) |Review of similar cases/complete |-
scheme / project in the light of
findings of sample check by Audit -

—

=
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o .

ACTION TAKEN NOTES ON C &'AG'S REPORT
B e Department '-"_l_ébiir{x]%ﬁ'c@i'ﬂkéé_"_ - w_____ﬁ_ i
Input tax credit availed (Incorrectly ) J
UG ————=Va7ed (Iincorrectly —
2.12.1 - r
C & AG Report for the year ended 31/03/2015 .!
1. Date of receipt of the Draft Lo, ' |

: Para/Review in the 1'10/07/2015 _ -
f_ Department

e T LI — jl
|

25/07/2015 £

The audit objection in this case s that Ms. |
Sreeragh General Finance Ltd, Kochi, a dealer in’
{motor vehicles and computer products , availed,
input tax credit of Rs. 1.09 crore during 2012-13,
on the purchases of goods for Rs. 8.13 crore. |

| Gist of Paragraph/Review

of Rs. 16.15 iakh on the purchase of goods for|

Rs. 1.20 crore from two dealers, but not Supported |
[ ' |by proper invoices issued to the assessee, The
- |invoices filed by the assessee were issued by
these two dealers in Form 8B to end customers. |
Avalling input tax.credit without proper invoice was |
not in arder. The incorrect availing of input tax|
credit had resulted in the short payment of tax and|

| interest of Rs. 19.21 lakh. ; ,
IV [(a)| Does the Department agree with ‘ ]
| the facts and figures included in - NA : |
the paragraph? . j
m____ﬁ_____ﬁ_h__ﬁ___/ il S e S
If not, Please indicate areas of '

|
disagreement and also attach |

copies of relevant documerits in iy ;
support - : : |
. - . i * _-‘_1

V |(a)|Does the Department._agree with : Yes

the Audit conclusions?
‘(b) If not, please indicate specific _'
areag of disagreement with ; J

reasons for disagreement and ~ NA |
also attach copies of relevant : - .’

documents where necessary | , !
SRR P ORr o

— _._—____,_h._—_____——___-___._.._._._._.-_._-___._._. <




VI

|

(@)

(b)

()

|pattern

. 5-;)
i

REMEDIAL ACTION TAKEN

[ :
Improvement in system and
procedures, including internal
controls.

' Recovery of overpayﬁﬁent

| ointed out by Audit

Recovery of under Assessment,

[shortievy or other dues

Programmes including financing

Review of similar
 cases/complete scheme /
|project in the light of findings of
| sample check by Audit

Modification in the schemes_a_nd_

dated 1 1/05/201 6.

The assessment of M/s. Sreeragh General |
Finance Ltd for the year 2012-13 was|
completed by the Commercial Tax Officer, 27
Circle, Ernakulam by considering the aspects |
pointed out by the Accountant General and
created an additional demand of Rs. |
22,12,110/- including interest. Revenue!
Recovery steps have been initiated by the!
assessing authority vide RRC No. 13/16-17

NA

Short levy }




:
f
[ -
1.
|
f
|

I —— e =L I i L F R - - S e - I
l@] Department COMMERCIAL TAXES &
(b) | Subject/Title of the Reéview Incorrect availing of i 1nput tax credit in excess- i r'-
(c) | Paragraph No. ' 2,12.2.02) o ]
(d)| Report No. and Year C & AG Report for the year ended 31, 03.2015. S
| II | (a)|1. Date of receipt of the Draft - E '
| ‘Para/Review in the 28.05.2015 |
| Dy DEPaxtment i Al
___|(b)| Date of Department's Reply 19.06.2015 - L ¢
I IGISt of Paragraph/Review The audit objection in this case js relating to M/s|
: ' ek .| Classic Foot Care (India) Private Limited, Qffice of the
l Commercial Tax Officer, Tirurangadi, Malappuram al
manufacturer of footwear. During 2012 ~+13, they
- |availed lnput tax credit of Rs. 41.02 lakh on local
f | purchases amountmg ta Rs. 5.78 crore. They reversedl
input tax of Rs, 7 43 lakh agamst stock transferred tol
‘outside the State, amountmg to Rs. 3. 29 crore. Audit
found that five per cent.input tax credit to be reversed
proportionate to interstate stock transfer would come toI
Rs. 13.42 lakh. Availing of ‘excess input tax credi| ‘
( resulted in short payment of tax and interest of Rs, 7.07|
Sl L S S L S ]
IV'| (2)| Does the Department agree with the | Yes | By R0
facts and figures inchided in the s '
paragraph?
€b) | If not, Please indicate areas of NA 1
' dlsagreement and also attach copies |
of relevant documents in suppert
V.| (a) | Does thé Department agree thh the | Yes J
|| Audit conclusions? i ; |
(b) | F not; please indicate- spemﬁc freas [INA ; % ; |] :
of disagreement with reasops for ' ;
| disagreemient and also attach copies |
; of relevarnt documents where e |
. |necessary, ;

i TN



13
ACTIONT. TES ON AG'S
@] Department |  COMMERCIAL TAXES |
1| | (b) | Subject/Title of the Review Incorrect claim of input tax & special rebate, i
| (<) | Paragraph No. 2.12.2(3) |
A (E)_ Report No. and Year C & AG Report for the year ended 31.03.2015 3
| T |(a)|1. Date of receipt of the Draft
3 |  Para/Review in the 27.05.2015
et _ Department
o (b) Date of Department's Reply _|30.07.2015 ]
1 Glst of Paragraph/Review M/s. Institute of Indian Therapies is a dealer in
medicine paying tax under section 8(e) of the Act.|
Audit found that during 2010-11, the assessee availed
special rebate of Rs. 5.19 lakh corresponding to the
> purchase turnover of Rs. 119.06 lakh. Incorrect
availing of special rebate resulted in short payment of'
: tax, cess and interest of Rs. 6.44 lakh. But when this |
| was pointed out by Audit in April 2013, the department
. | stated (October 2013) that the assessment had been
! revised disallowing special rebate of Rs. 4,86,407/-.|
[ Reason for allowing balance special rebate of Rs. l
Ak TR R 32,151/- had not been explained. AL |
' IV | (a) | Does the Department agree with the | Partly. Yes
1 | facts and figures included in the
| paragraph?
(b) | If not, Please indicate areas of NA i
disagreement and also attach copies
| of relevant documents in support A
V | (a) | Does the Department agree with the | Partly. Yes
Audit conclusicns? N
(b) | If not, please indicate specific areas | NA |
of disagreement with reasons for
| disagreement and also attach copies |_
? ] of relevant documents where
| necessary




VI

(a)

()

()

(d)

(e)

It

(Y

REMEDIALACTION TAKEN

Improvement in system and
procedures, including internal
controls.

| Recovery of overpayment pointed
'oul by Audit

Recovery of under Assessment,
| short levy or other dues

Modlflcatlon in the schemes and
programmes including financing
pattern

Review of similar cases/complete
'scheme / project in the light of
' findings of sample check by Audit

Compounded dealer U/s. 8 are not entltled to claim
the special rebate. But a provision inserted by Kerala
'Finance Act 2012 under subsection 2 of section 12 of
'KVAT Act 2003. “Provided that not with standing
anything contained in this Act, a manufacturer of
medicines who have opted for payment of compounded
tax under clause (e) of section 8 shall be eligible for
special rebate of the tax paid under sub section (2} of
section 6 of this Act on the purchase of raw materials
with effect from the 1* day of April 2005”.

The dealer had opted for payment of)
compounded tax U/s 8(e) of KVAT Act 2003. It has
been proved that 93.80% of the total local sales|
turnover are from the sale of cosmetic and other!
ayurvedic preparation and these items are not treated as
'medicine and the special rebate claimed by the assessee
'to the extent of 93.8% on Rs. 5,18,558/- has been
disallowed i.e. Rs. 4,86,407/- (93.8% Rs. 5,18,558/-)
The remaining 6.2 % of special rebate are allowed for
the manufacturing of medicines. This is the reason for |
allowing balance special rebate of Rs, 32,151/-,

NA

NA

NA

NA




1ok
T. T N '
@ Department " COMMERCIAL TAXES ey
I i (b)|Subject/Title of the Review ]Short levy of turnover tax due to non revision of i
| assessment order. s s
| (c) | Paragraph No. 2.14 '

(d) | Report No. and Year C & AG Report for the year ended 31.03.2015. 20

I | (a)|1. Date of receipt of the Draft

Para/Review in the 128.05.2015
. Department ]
(b) | Date of Department's Reply | }30._06.2015_ J] Lo S

It Gist of Paragraph/Review | M/s Sea Queen Hotel, Kozhikode is a bar attached two |
star hotel situated in municipal area, who opted for
' compounding scheme for payment of turnover tax. The
iturnover tax assessment for 2009 — 10 was completed |
|(March 2014) and turnover tax was fixed as Rs. 30.43 ]
lakh at 115 per cent of Rs. 26.46 lakh, the turnover tax
assessed for previous year 2008 — 09. Turnover tax
lassessment for 2010 — 11, 2011 — 12 and 2012 - 13
iwere completed based on the turnover tax for previous
| years and fixed as Rs. 34.99 lakh, Rs. 40.24 lakh and|
| Rs. 46.27 lakh respectively. Subsequently based on the i
!suppression detected by the Intelligence Officer, the|
‘assessment for the year 2008 — 09 was revised
|(March 2014), fixing the turnover tax as Rs. 37.24
|lakh. However, assessments for 2002 - 10, 2010 — 11,
12011 — 12 and 2012 — 13 were not revised by the
assessing authority based on the revised assessment
order for 2008 — 09. This resulted in short levy |
of tax, cess and interest of Rs. 66.90 lakh. 4

IV | (a) | Does the Department agree with the \ Yes

facts and figures included in the |
paragraph? b | _

(b} | If not, Please indicate areas of NA |
disagreement and also attach copies |
of relevant documents in support 1 i WA by |

V | (a)| Does the Department agree with the | Yes '
Audit conclusions? :| S R T R N s S

(b) | If not, please indicate specific areas || NA
of disagreement with reasons for
disagreement and also attach copies
of relevant documents where ‘
necessary | 14
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Tb
. MEDIAL ACTI
(2) [Improvement in system and While revising the assessment for the year 2008-09°

procedures, including internal
controls.

based on the suppression detected by the Intelligence |
Officer, a two times addition of the suppressed turnover
detected was added towards probable omission. The
Accountant General has taken the tax due on this|
addition made also to determine the short levy, Only the
actual suppression can be considered for determining the
turnover tax payable and the compounded tax payable
for the subsequent years. This position is well
established by the decision of Honble High Count of,
Kerala in State of Kerala Vs. Malabar Omaments (P) Ltd!
— (2011) 19 KTR 413 (Ker). In this case the Hon'ble |
High Court held that statute does not provide for|
reckoning the assessed tax as the basis for determining |
compounded rate.

Hence, considering the suppressed turnover:
detected for the year 2008-09, the assessment for the
year 2009-10 to 2012-13 have been revised creating an|
additional demand as given below.

2009-10

Tumover tax payable for the year 2009-10 :

@ 115% of Rs.30,05,031.00 : Rs.34,55,786.00 |

Add Cess due @ 1% :Rs,___34.,577.00 |

Total : Rs. 34,90,350.00 |*

Tax demanded as per the assessment order did. 5-3-14 i
:Rs. 307297400

Short levy :Rs. 4,17,376.00

Interest @ 47% :Rs. 1,96,167.00 ;

201011 |

Turnover Tax payable for the year 2010-11

@ 115% of 34,55,786.00 : Rs. 39,74,159.00

Add Cess due 1% :Rs.__39,741.00 |

Total : Rs. 40,13,900.00 i

Tax demanded on the previous order dtd. 11-2-14 '
:Rs. 35,33.92000

Short levy ¢ Rs. 4,79,980.00 |

Interest @ 30% :Rs, 1,43,994.00 |

|
{

2011-12 |

Turnover Tax payable for the year 2011-12

@ 115% of 35,74,160.00 : Rs. 45,70,284.00

Tax due :Rs. __45703.00

Total : Rs. 46,15,980.00

Tax demanded on previous assessment order dtd, 22-2-14 |
:Rs. 466400800

Short levy :Rs. 55197200 |

Interest due @ 23% :Rs. 1,26,954.00
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Tumover Tax payable for the year 2012-13
@ 115% of 45,70,280.00 : Rs. 52,55,822.00 [
Add Cess payable 1% :Rs. 2 (
Total : Rs. 53,08,380.00
Tax demanded on previous order dtd. 22-2-14
:Rs, 46,7
Short levy 'Rs. 6,34,770.00
Interest @ 11% :Rs.  69,825.00

The dealer has filed appeal before the De]_::utyiI
Commissioner {Appeals) and stay has been granted to

the dealer. Moot
| (b). |Recovery of overpayment pointed |NA '
| |outby Audit !
(€) |Recovery of under Assessment, Short levy |

| short levy or other dues

Modification in the schemes and
programmes including financing

| .'

Stayed by the Deputy Commissioner (Appeals),
Kozhikode.

_ |pattern
(e) | Review of similar cases/complete
scheme / project in the light of
L findings of sample check by Audit

NA
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1%
{ I N '
(a) Department COMMERCIAL TAXES __\

I (b)' Subject/Titie of the Review Incorrect computation of compounded tax

(c)| Paragraph No. 2.15.(1) l
(d)} Report No. and Year C & AG Report for the year ended 31/03/2015 |
Il |(a){1. Date of receipt of the Draft 18/05/2015
Para/Review in the
Department
(b) | Date of Department’s Reply 24/08/2015 '

11 Gist of Paragraph/Review M/sPolakulathu Tourist Home, Vyttila was an
assessee engaged in the business of running a bar
attached hotel. The turnover tax assessment of the
assessee for 2009-10 was completed by the assessing
autharity (December 2012) taking the turnover as 140
per cent of the purchase value of liquor and turnover
tax was fixed at Rs.16.01 lakh. Audit found that 115
per cent of the tumover tax payable for 2008-09
amaounted to Rs.48.79 lakh which was higher than the
turnover tax fixed by the assessing autharity.
Incorrect computation of turnover tax resulted in
short levy of tax, cess and interest of Rs.37.74 lakh.

IV | (a) | Does the Department agree with

the facts and figures included in Yes
the paragraph?
(b)| If not, Please indicate areas of i
disagreement and also attach
3 : NA
copies of relevant documents in
support
V {{a)|Does the Depértment agree with Yes
the Audit conclusions?
(b) | 1f not, please indicate specific
areas of disagreement with reasons
for disagreement and also attach NA
copids of relevant documents I
wherp necessary
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Vi REMERIALACTION TAKEN
(a) iImprovement in system and As per the audit objection the assessment in'
procedures, including internal respect of M/s.Polakulath Tourist Home, Vyitila
controls. for the year 2009-10 is reopened under section
19(1) of the KGST Act by fixing a TOT of
Rs.33,10,400/- with interest Rs.4,96,560/- vide
order dated 02.06.2014. Revenue Recovery Steps
have been initiated for recovery of the dues.
b) |Recovery of overpayment pointed NA
out by Audit '
(c) |Recovery of under Assessment,
short levy or other dues it
(d) !Modification in the schemes and
programmes including financing -
pattern
(e) |Review of similar cases/complete

scheme / project in the light of
findings of sample check by Audit
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ACTION TAKEN NOTES ON C & AG'S REPORT

(a) | Department COMMERCIAL TAXES g
I_ (b) |Subject / Title of the Review Incorret Computation of Compounded Turmover
(c) (Paragraph No. 2.15(2)
(d) |Report No. & Year C & AG Report for the year ended 31/3/2015
H :(a) {Date of receipt of the Draft Para / |
Review in the Department TR :
(b) |Date of Department’s reply 24/06/15
I Gist of the Paragraph / Review M/s. Kalyan Residency, Koyilandy was a bar
attached hotel of three star category. The!
turnover tax assessment of the assessee for 2010-
11 was completed by the assessing authority
taking the turmover as 180 per cent of the
purchase value of liquor during the year and the
turnover tax was fixed as X 29.99 lakh, However,
Audit found that the turnover tax of the assessee
for 2009-10 fixed by the assessing authority was|
X 16.90 lakh only. Since the assessee started
business from October 2009 only, the turnover
tax payable for a financial year would be X 33.80
lakh. Hence 125 per cent of the turnover tax,
payable for 2009-10 amounted to X 42.26 lakh.|
Incorrect computation of compounded tax
resulted in short levy of tax, cess and interest of
: X 17.47 lakh.
IV i(a) |Does the Department agree with the I
facts and figures included in the Yes
paragraph?
(b) !If not, Please indicate areas of
disagreement and also attach copies NA
of relevant documents in support
V i(a) iDoes the Department agree with the Yes ‘
Audit Conclusions? |
(b) | not, please indicate specific areas ;
of disagreement with reasons for !
disagreement with reasons for NA

disagreement and also attach copies
of relevant documents where
necessary
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3
REMEDIAL ACTION TAKEN
(a) |Improvement in system and Based on the audit objection the

procedures, including internal
controls.

assessment for the year 2010-11 was
compteted u/s.19(1) of the KGST Act
vide order No. 32111138226/2010-11
dated 7-3-2015 creating Additional
Demand of ¥ 20,10,511/-.

(b) |Recovery of overpayment pointed
out by audit NA
{c) |Recovery of under assessment,_
short levy or other dues Short levy

Modification in the schemes and
programmes including financing
pattern

Review of similar cases / complete
scheme / project in the tight of
findings of sample check by Audit




ACTION TAKEN N

|6
%

ON C & AG'S REPORT

(a) Department COMMERCIAL TAXES |

I |(b)|Subject/Title of the Review Short levy in payment of compounded tax }
(c) | Paragraph No. 2.16 [

(d)! Report No. and Year C&AG Repl)rt for the year ended 31.03.2015 i

II | (a)|1. Date of receipt of the Draft i
Para/Review in the 28.05.2015 |
Department |

(b)| Date of Department's Reply 12.10.2015 |

1 Gist of Paragraph/Review The audit dbjection in this case is that, thei

turnover tax assessment of  M/s. Palakkunnel;
Tourist Hotel, Ettumanoor a bar hotel, which
opted payment of tax at compounded rate, was
finalised accepting the claim of the assessee that
their business was transferred as a whole to the
new partnership firm with effect from 1 October
2008 and hence a new business, The turnover tax|
for 2009 — 10 was assessed to Rs. 33.69 lakh
being 135 per cent of purchase turnover of liquor.
Consequently the turnover tax for 2010 - 11 and
2011 - 12 were also fixed based on the turnover
tax fixed for 2009 — 10. Audit found that the
business was done in the name and style M/s.
Palakkunnel Tourist Home upto 30 September
2008 and the business was continued with effect
from 1 October 2008 under the name and style of
M/s. Palakkunnel Tourist Hotel. The assessee
cannot be considered as a separate entity from
the existing one on the fact that if they were new’
entities, Rule 13 (3) of FL Rules, 1553 ought to
have prevented it from grant of bar license as the
hotel had no three star status. Hence, the,
compounded tax to be fixed for the year 2009 -
10 was at Rs. 38.88 lakh being 115 per cent of
the tax paid during 2008 — 09 (highest turnover
tax paid, of three preceding years). Incorrect
fixation of compounded tax for the year 2009 -
10 resulted in consequent short fixation of tax for'
the years 2010 ~ 11 and 2011 ~ 12 also. Total}
short levy of tax cess and interest amounted|
to Rs. 22.70 lakh. i

1
|
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[ Iy le a) Doés the Department agree with | Yes
the facts and figures included in
the paragraph?

(b)|1£ not, Please indicate areas of NA
disagreement and also attach
copies of relevant documents in
support

V |(a)|Does the Department agree with | Yes
the Audit conclusions?

(b) | If not, please indicate specific NA
areas of disagreement with reasons
for disagreement and also attach
copies of relevant documents
where necessary
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REMEDIAL ACTION TAKEN

1

(a) |Improvement in system and
procedures, including internal Based on the Audit the assessment was reopened‘
controls. under Section 19 of the KGST Act, 1963. But the|
dealer filed Appeal. While deciding the appeal the
Deputy Commissioner (Appeals) quashed the
assessment finding that, the assessee could only be
treated as a separated entity and can be treated as new
business. This office has issued necessary direction to/
the Deputy Commissioner, Kottayam to file 2nd1
appeal in this case. i : |
(b) |Recovery of overpayment pointed {NA '
out by Audit X
(¢) |Recoveryof under Assessment, | Under assessment 5
short levy or other dues
(d) |Modification in the schemes and |-
programmes including financing j
pattern *'
(e) |Review of similar cases/complete |-

scheme / project in the light of
findings of sample check by Audit

»
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Case No. 448

Para Gist of the case Present position

No.

2.7.2 Explanation VII under M/s. Star Traders, 2009-10 to 2011-12, Special|
(Bullet |Section 2(Li) of the|Circle, Tvpm

1. KVAT Act, 2003

S1.No.3) |stipulates that where a|2009-10

dealer sells any goods
purchased by him at a
price lower than that at
which it was purchased
and subsequently
receives any amount
from any person towards
reimbursement of the
balance of the price, the
amount so received shall

be deemed to be
turnover in respect of
such goods.

Test check of the records
of the Commercial Taxes
Department;' Government
of Kerala revealed that
seven dealers of cement
under four CTQOs had done
self assessment of the tax
in respect of their sales
but while doing so they
had evaded tax to the tune
of 140.63 lakh along with
interest by not taking in to
account the amount of
discount received by them
subsequent to sale at a
price lower than purchase
price.

M/s.Star Traders, Navaikulam, Thiruvananthapuram
TIN 32011176925 was an assessee borne on the rolls
of erstwhile Commercial Tax Officer, Attingal, the
dealer engaged in the business of local sales of
cement. The assessment in respect of the dealer for
the year 2009-10 was completed by the assessing
authority as per order No.32011176925 on 13-01-2016.
As per explanation VII Section 2(ii} of KVAT Act,
2003 states that when a dealer sells any goods
purchased and subsequently receives any amount so
received shall be deemed to be a turnover in respect
of such goods. In view of this statutory provision the
amount received as discount during the year is
taxable and the assessing authority estimated sales
turnover by adding the discount received to the tune
of Rs. 49,51,256/- thereby completed the assessment
and creating demand for Rs. 6,18,907/- as tax and Rs.
4,27,046/- as interest upto 01/2016. Subsequently
Revenue recovery proceedings as per RR. No. 165/15-
16 dated 28-03-2016 was initiated.

Aggrieved by this order the dealer preferred
appeal before the Deputy Commissioner (Appeals),
Thiruvananthapuram as per order No. K/351/16 dated
28-11-2016. The appellate authority dismissed the
appeal filed by the dealer and observed that
assessment completed by the assessing authority is
legally sustainable and no irregularities were found.

Further the dealer preferred appeal before the
Hon’ble Sales Tax Appellate Tribunal. The Hon’ble
STAT in order No. TA(VAT) No. 61/2017 dated 06-07-
2022 allowed the appeal filed by the dealer and
directed to modify the assessment with the following
observations *verify the certificates and credit notes
in original produced or to be produced by the
appellant to prove the claim regarding application of
fifth proviso to S.11(3) on the amounits received as
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discount and if found genuine, accept the self assessed
refurns submitted by the dealer for the year. In case
the claim or any part thereof remains unproved, the
assessing  authority can  resort to denial  of
|\proportionate input tax credit instead of adding

\amount to taxable turnover for assessment”,
(
|

] On receipt of the Tribunal order, assessing
Jauthority had issued notice under section 25(1) of the
KVAT Act, 2003 dated 20-10-2022 to following
fl proposal;

' Total sales turnover conceded for the year 2009-10
!:RS. 7,76,76,405.00

|'Add: discount received for the year 2009-10 :Rs.
149,51,256,00

Total sales turnover estimated :

‘Rs. 8,26,27,661.00

|Less: Turnover conceded :

|Rs. 7,76,76,405.00

\Balance assessable turnover :

l'RS. 49,51,266.00

'The dealer proved the above turnover on the strength
lof credit notes. The assessing authority verified and
|the final assessment for the years 2009-10 had been
completed vide order dated 14/06/2023 with NIL
‘demand.

|
12010-11

The assessment in respect of the dealer for the
year 2010-11 was completed by the assessing authority
/@8 per order No0.32011176925 on 04-05-2016. As per
{explanation VI to Section 2(iii) of KVAT Act, 2003
'states that when a dealer sells any goods purchased
_: and subsequently receives any amount from any
‘person towards reimbursement of the balance price,
|the amount so received shall be deemed to be a
‘turnover in respect of such goods. In view of this
|statutory provision the amount received as discount
|during the year is taxable and the assessing authority
iestjmated sales turnover by adding the discount
\received to the tunme of Rs. 74,60,346/- thereby
‘completed the assessment creating demand for Rs.
|9,32,544/- as tax and Rs. 4,45,561/- as interest upto
104/2016. Subsequently Revenue recovery proceedings
|as_per RR. No. 39/2016-17 dated 30/07/2016 was
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initiated, |
Aggrieved by this order the dealer preferred:'
appeal before the Deputy Commissioner (Appeals),:
Thiruvananthapuram as per order No. K/533/16 dated)
28-11-2016. The appellate authority dismissed the,
appeal filed by the dealer and observed that
assessment completed by the assessing authority is|
legally sustainable and no irregularities were found. |
i Further the dealer preferred appeal before the!
iHon’ble Sales Tax Appellate Tribunal. The Hon’ble
|STAT in order No. TA(VAT) No. 62/2017 dated 06-07-
12022 allowed the appeal filed by the dealer and|
directed to modify the assessment with the following
observations “verify the certificates and credit notes|
in original produced or to be produced by the
appellant to prove the claim regarding application ofJ§
fifth proviso to S.11(3) on the amounts received as
discount and if found genuine, accept the self assessed
returns submitted by the dealer for the year. In case|
the claim or any part thereof remains unaproved, theJ
assessing authority can resort to denial of|
|proportionate input tax credit instead of addmg|
\amount to taxable turnover for assessment”, |
On receipt of the Tribunal order, assessing
Iauthority had issued notice under section 25(1) of the|
'KVAT Act, 2003 dated 20-10-2022 to ﬁollowulg,I
lproposal :
| Total sales turnover conceded for the year 2010- 11|
Rs 8,65,67,399.00 |
Add discount received for the year 2010-11 ‘Rs.
74,60,346.00 ‘

Total sales turnover estimated :Rs. 9,30,27,745.00
Less Turnover estimated :Rs. 8,55,67,399.00 ‘
_ Balance assessable turnover :Rs. 74,60,346.00 {
! The dealer proved the above turnover on the
lstrength of credit notes. The assessing authority!
verified and the final assessment for the year 2010-
2011 had been completed vide proceedingi
|32011176925/2010-11 dated 14/06/2023 with NIL!
{demand. |

J
‘
| During the year 2011-12 the assessing authority|
Icompleted the assessment under section 25 of thel
KVAT Act, 2003, as per order__ N0.32011176925/10-11
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dated 22/04/2014 by creating demand to the tune of]
Rs. 14,63,907/-. Aggrieved by this order the assesscei
had filed appeal before the 1 appellate authority and|
the appellate authority in  Order No.KVATA
No.80/2014 dated 01/07/2015 was directed to modify
the assessment order. Subsequently the assessing
authority modified the assessment under section 25(1)
of the Act as per order No. 32011176925/11- 12 dated|
13/01/2016. Against this, the assessee filed WP(C)I
N0.12705/16 before the Hon’ble High Court of Kera!a;
and the Court set aside the impugned order and to!
consider the matter afresh in the light of the order of|
Deputy Commissioner (Appeals) dated 01/07/2015. ;

Meanwhile the Deputy Commissioner|
Thiruvananthapuram  pointed  out  in order|
No.B1/2694/17  dated  27/09/2017  that while|
completing the original assessment the assessing|
authority had failed to consider the material facts in|
right perspective with fi indings that non assessment of|]
discount received in the case is prejudicial to the!
interest of revenue. By virtue of powers conferred
under section 56 of the Act, the Deputy
Commissioner, Thiruvananthapuram cancelled the
original assessment order dated 22/04/2014 under the
Suc-Moto Revision. In the light of the above order thel
assessing authority had completed the assessment,
under section 25A of the KVAT Act. Against the Suo-
Moto Revision the assessee had filed Revision Petltion
before the Commissioner of State Tax. The Hon’ble,
Commissioner dismissed the Revision petition vide|
reference cited 5% and upheld & confirmed the Suol
Moto Revision issued by the Deputy Commlssmner,
Thiruvananthapuram.

Aggrieved by the order of the Commissioner the
assessee filed WP(C) No0.398/2020 before the Hon’ble
High Court of Kerala. The Hon’ble High Court|
disposed the WP(C) dated 09/01/2020 ordered that in
the interest of justice further coercive steps in
pursuance to the impugned suo moto revision order
dated 27/09/2017 of the Deputy Commissioner,
Thiruvananthapuram and Revision order dated
06/11/2019 of the Commissioner, the orders shall be
kept in abeyance and will be in force for a periocd of
2 months,

Subsequently the dealer approached before the
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Hon’ble STAT, Tvpm praying for interim stay against
the realization of the disputed tax and interest for the
year 2011-12. The main dispute in this appeal is
taxability of the discount received through cement
trading for the year 2011-12 and the dealer is relying
upon the decision of the Hon’ble High Court in
Memana Agencies, Cherthala Vs. Commercial Tax
Officer, Cherthala and others dated 24/07/2020 in
WP(C) No. 5467/17 prayed for an unconditional stay.

The Hon’ble STAT disposed the interim stay
application with the observation that “in the above
decision the Division Bench of Hon’ble High Court
after discussing various decision on the subject
referred the matter to a Full Bench. Since the dispute
regarding taxability of discount received is pending
before the Full Bench of the Hon’ble High Court, we
are inclined to grant interim stay on condition that
the petitioner shall execute simple bond for the
demanded amount within a period of 30 days from
the date of receipt of this order».

The assessing authority reported that the STAT,
Thiruvananthapuram has directed in Order No. TA
(VAT) No. 157/2020 dated 31.05.2023 to modify the
original assessment for the year 2011-12 after
verifying the certificates in original. The discount
received is proved on the strength of credit notes.
The assessing authority verified and the assessment for
the year 2011-12 has been modified vide proceedings
dated 21.09.23 by the State Tax Officer, Attingal with
NIL demand.

Also reported that the audit objection for the
years 2009-10, 2010-11 & 2011-12 is not sustainable.
Copy of modified order is enclosed.
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Case No. 456

Para |Gist of the case Present position
No.

2.8 M/s. Joy Alukkas India Pvt. Ltd.,|M

(Bullet |Ernakulam a mutlti-national| 209§

1) company  dealing with  goid

jewellery imported more than 50
per cent of their stock from outside
the State or country during 2008-09
and 2009-10. Though their sales
turnover for 2008-09 and 2009-10
amounting to Rs. 546.68 crore and
568.02 crore respectively, exceeds
rupees five crore per annum and
more than 75 per cent of their
sales are retail business, they had
not paid surcharge at the rate of
ten per cent on the output tax
payable.  This resulted in short
payment of surcharge and interest
of Rs. 4.30 crore.

In this case, the audit objection is that
surcharge leviable under Kerala Surcharge on
Taxes (KST) Act, 1957 was not levied.

As per judgment of Hon’ble HC in WP(C) No.
19428/2012 and connected cases dated 06-06-
2018, the Hon’ble High Court of Kerala has
declared the sub section (1A) of section 3 of the
Kerala Surcharge on Taxes Act 1957 as
discriminatory and violative of Articles 301 and
14 of the Constitution of India. All  the
proceedings initiated and orders issued based on
the said provision will stand quashed. The
surcharge if any paid, in terms of the said
provisions shall be refunded. The Writ Appeal
filed by the State again the above judgment has

been dismissed as per WA No. 1923 dated
19.02.2020.
In this instant case, based on the Audit

objection the assessment for both years 2008-09
& 2009-10 was completed as per the order dtd.
07-09-2016 creating additional demand of Rs.
4,19,88,342/- and Rs. 3,53,73,577/- respectively,
including  interest recommended for
Revenue Recovery. The dealer filed WP® and
the Hon'ble High Court of Kerala stayed the
recovery proceedings as per order in WP (C) No.
504/17 dtd. 03.04.2017 and the stay was
extended until further orders vide order dtd.
02.08.2017. However in view of the judgment in
WP(C) No. 19428/2012 and connected cases
dated 06-06-2018 and WA No. 1923 dated
19.02.2020, the audit objection for both the
years is not sustainable.

were
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was company
involved in direct marketing of
health drinks. As per annual
returns for 2011-12 and 2012-13
filed by the assessee, the entire
products for sale were stock
transferred from outside the state
and sales turnover for the years
were Rs. 6.70 crore and Rs. 5.40
crore respectively. Though their
entire sales were through direct
marketing / retail chain the
output tax of Rs. 83.70 lakh and
Rs. 69.39 lakh were not increased
by a surcharge at 10 per cent as
per the provisions of the KST
Act, 1957. This resulted in short
payment of surcharge and interest
of Rs. 18.31 lakh.

Government stated (July
2015) that assessment of the year
2011-12 had been completed
(June 2013) creating additional
demand of Rs. 9.54 lakh. The
appeat filed by the assessee had
been allowed (July 2014) by the
AC(Appeal) Ernakulam. Against
this order, DC, Ernakulam filed
(January 2015) second appeal
before Hon’ble Tribunal,
Ernakulam.  Further report for
2012-13 had not been received
(January 2016).

Case No. 461
Para Gist of the case Present position |
No.
2.8 M/s. Monavie India Enterprises|M
(Bullet | Private Limited, Palarivattom,
4) a multinational

In this case, the audit objection is that surcharge leviable
under Kerala Surcharge on Taxes (KST) Act, 1957 was not
levied.

As per judgment of Hon’ble HC in WP(C) No.

19428/2012 and connected cases dated 06-06-2018, the
Hon’ble High Court of Kerala has declared the sub section
(1A) of section 3 of the Kerala Surcharge on Taxes Act
1957 as discriminatory and violative of Articles 301 and
14 of the Constitution of India. All the proceedings
initiated and orders issued based on the said provision
will stand quashed. The surcharge if any paid, in terms
of the said provisions shall be refunded. The Writ Appeal
filed by the State again the above judgment has been
dismissed as per WA No. 1923 dated 19.02.2020.
In this case for the year 2011-12, assessment completed
and first appeal filed by the assessee was allowed. Against
the first appellate order, state filed TA VAT No. 16/2015
and the case was remanded.
The matter has been examined by the assessing authority
on the basis of the findings of the Honble High Court of|
Kerala in the Judgment in WA No. 1923/2018 dated
18.02.2020 of Division Bench, that imposing surcharge is
discriminatory and as such surcharge is not assessable.
For 2012-13, as per the Annual Return statement, 75%
sales effected to registered dealer (whole sale dealers),
Hence the condition that not less than 75% sales are retail
sales, are not fulfilled in this case in order to levy
surcharge, there is no scope for assessment in the levy of]
surcharge.

In view of the judgment in WP(C) No. 19428/2012 and
connected cases dated 06-06-2018 and WA No. 1923
dated 19.02.2020, the audit objection for both the years is
not sustainable,

, PrmsRR——

i ——

MANGJ '2{2
PEN:1028
Joint Secretary to Government
Taxes Departrmmtth -
Secre t, Thiruvanantha
bove Ph: 04712518484
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g ACTION TAKEN NOTES ON C & AG’S REPORTS
I (a) [Department TATE GOODS AND SERVICE TAX ;
Short levy of tax due to escape of turnover
) Subject/Title of the Review from assessment 2
Paragraph 5
(c) [Paragraph No. 2.7.2(2) 2
(d) Report No. and Year C & AG Report for the year ended 31.03.2015 *
T ) Date of receipt of the Draft Para / :
Review in the Department =
(b)  Date of Department’s Reply %
il Gist of Paragraph/Review Explanation VII under section 2(lii) of the Kvi

Act, 2003 stipulates that where a dealer sells aay
goods purchaged by him at a price lower than tigt
at which it was purchased and subsequen%r
receives any amount from amy person towards
reimbursement of the balance of the price, tfie
amount so received shall be deemed to ’ne

turnover in respect of such goods.

! A g

M/s. Ramesh Iron and Steel Company India Pv.‘t.
ILtd. was a dealer in iron & steel and its produciis
During 2012-13, the dealer self assessed tax on- a
sales turnover of Rs. 109.72 crore while %s
purchase cost was Rs. 111.22 crore. Though the
assessee sold goods at a price lower than ﬁ‘e
purchase price, discount of Rs. 240.19 1@1
received subsequently was not reckoned %s

twnover and assessed to tax. This resulted in

short payment of tax and interest of Rs. 10:23 |




13

129

lakh.

4 'ép,r

(a)

Does the Department agree with the
facts and figures included in the
aragraph?

Yes

(b)

If not, Please indicate areas of
disagreement and also attach copies
of relevant documents in support

INA

(a)

Does the Department agree with
the Audit conclusions?

Yes

(b)

If not, please indicate specific areas
of disagreement with reasons for
disagreement and also attach copies
of relevant documents where

necessary

INA
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REMEDIAL ACTION TAKEN

()

Improvement in system and
procedures, including internal
controls.

In the light of audit objection assessment was completed u/s. 25 on
12.05.2015 creating an additional demand of Rs. 14,05,807/- and
collected an amount of Rs. 4,21,542/- vide challan No. 846 dated
03.06.2015. Recovery steps had been taken against the agessee to
collect the balance amount with interest. Meanwhile the-assessee
preferred appeal before the Deputy Connmssmner(l&ppeals)
Kottayam. The appellate authority granted conditional sta§f and the
assessee complied the direction by remitting Rs. 2,80,481/- vide
challan No. 560 dated 30.07.2015 and furnishing secunty bond for
balance amount.

As per appellate order KVAT No. 1258/2015 dated 07. 06 016 the
Deputy Commissioner(Appeals), Ernakulam, ...Jfem the
assessment for fresh disposal with direction to verff?’ the dq:uments
regarding transport goods for job works and returns. Acgordingly
the fresh assessment was completed vide order dated 04.10.2016
by fixing a total turnover of Rs. 1,10,97,60,933/-.  While
completing the fresh assessment order excess amount at £redit of
the dealer was not adjusted by over sight. Hence it is rectified u/s.
66(1) of the KVAT Act vide order dated 26.04.2018. Thebalance
amount to be payable by the assessee was Rs. 8,23,235/-%nd this
amount has been adjusted from the excess amount paid by the
assessee during the year 2013-14. Hence no dues are pendmg for
collection in this case.

®)

Recovery of overpayment pointed
out by audit

!

(c)

Recovery of under assessment, short
levy or other dues

1t ;

(d)

Modification in the schemes and
programmes including financing
pattern

NE

{e)

Review of similar cases / complete
ischeme / project in the light of
findings of sample check by audit
findings of sample check by audit.
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Gist of Paragraph/Review

i ACTION TAKEN NOTES ON C & AG’S REPORTS
I (a) Department STATE GOODS AND SERVICE TAX
. Short levy of tax due to escape of turnover
b) Subject/Title of the Review from assessment 3
Paragraph :
(¢)  |Paragraph No. 2.7.3 «.
(d) [Report No. and Year C & AG Report for the year ended 31.03.2015 :__
I @ Date of receipt of the Draft Para / E
; Review in the Department
| (b)  |Date of Department’s Reply £
I Under section 42(2) of KVAT Act, 2003 whefe

any dealer detects any omission or mistake in @Q;g
annual return submitted by him with referencegga
the audited figures, he shall file along with

audit certificate, revised annual return rectifying
the mistake or omission and if the tax liabiligy
increases, the revised return shall be accompan%_d
by proof of payment of such tax, interest d;é“e
thereon and twice the interest as penal mter%;,
Under section 91 of the Act, when paym,_,}jh;@lt
towards tax or any other amount due is madéét
shall be appropriated first towards integ%t
accrued, the balance available shall %

appropriated towards principal outstanding. =

Sree Vinayaka Motors, Kottarakkarasa

dealer in motor vehicles submitted (May 20]%__)
annual retwrn for 2011-12, after remitting taxfg_f

Rs. 6.20 crore. Subsequently, the assedéee

revised the annual return with total tax Liability:of

g
T
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-ty

Rs. 7.20 crore. Audit found that though the
assessee had paid differential tax and c§55
payable as per the revised annual return, they had
not remitted the interest and penal interest due
thereon. ~ Moreover, payment made by the
assessee amounting to rupees one crore was Imt
appropriated first towards interest. Non levy i]f
interest and non appropriation of payment figt
towards interest resulted in short payment of taﬁ
interest and penal interest of Rs. 33.74 lakh.

Does the Department agree with the

?;;;;hw i

(a) |facts and figures included in the |Yes :
paragraph? =
If not, Please indicate areas of s
(b) |disagreement and also attach copies |[NA
of relevant documents in support %_
@ Does the Department agree with Ve =
the Audit conclusions? s 3
If not, please indicate specific areas
of disagreement with reasons for g
(b) |disagreement and also attach copies [NA =
of relevant documents where %
necessary _7%
¥

xS
S
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complete scheme / project in
the light of findings of sample
check by audit findings of
sample check by audit.

7 RS
vi o REMEDIAL ACTION TAKEN
(a) [mprovement in system and
h:rocedures, including internal
controls. | Based on the audit objection, the assessment in respect of
the above dealer for the year 11-12 was completed vide order
dated 23.12.2014 creating a demand of Rs. 13,74,229/-.
Since the penal interest portion has been omitted from the
calculation portion, the assessing authority demandéd penal
interest Rs. 21,19,420/- vide order dated 17.11.20%5. The
amount dues are Rs. 10,57,099/- as tax, Rs. 6,97,686/- as
interest and Rs. 21,19,420/- as penal interest thereby a total
of Rs. 38,74,205/-. Now the dealer opted to pay th€ arrears
under Amnesty Scheme 2020, ie., by paying Rs. 4,22,840/-
being 40% of the tax due in lump sum waiving interest and
penal interest. The dealer had remitted entire dues Rs.
1,41,33,593/- from 2011-12 to 2016-17 in a single challan
No. KL004732875202021E dated 14.07.2020 v?uch is
inclusive of the above amount of Rs. 4,22,840/-. 5
i
(b) [Recovery of overpayment &
pointed out by audit &
(¢} [Recovery of under assessment, =
short levy or other dues
(d} Modification in the schemes and =
programmes including financing £
pattern ®
(e) [Review of similar cases / %
2

) ﬂ\b'“

Bt
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ACTION TAKEN NOTES ON C & AG’S REPORTS

I (a) [Department STATE GOODS AND SERVICE TAX _
Short levy of tax due to escape of turnover
o) Subject/Title of the Review ’from assessment
Paragraph 1.
(c)  |Paragraph No. 2.7.4 =
(@  Report No. and Year C & AG Report for the year ended 31.03.2015
T ka Date of receipt of the Draft Para / :
Review in the Department &
(b) [Date of Department's Reply é
IM/s. Sivasakthi Engineering and Fabricatidgs,
Walayar, was a manufacturer of cement pprodué'.
Audit found that the assessee had entered lgo
=
; fagreement with KSEB for supply of electric poles to
various electrical circles during the period 2008-0%0
: 2010-11 and 2012-13. In the agreement with KS§B,
i Gist of Paragraph/Review it was stipulated that contract was for manufact®
B land delivery of poles within or outside the concei‘%?;;d
electrical circles. As such, the transportation cha%gés
received would form part of the turnover. Howem
the assessee did not assess to tax the above turnmzer
which resulted in short payment of tax and mteresgof
Rs. 17.51 lakd. =
t
Does the Department agree with the e
IV [(a) (facts and figures included in the |Yes =
aragraph? =
If not, Please indicate areas of =
(b) |disagreement and also attach copies [NA T
of relevant documents in support

E L ﬁ"'?ﬂr‘ gt
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(a) f

h)oes the Department agree with

the Audit conclusions?

Yes

(b)

disagreement and also attach
of relevant documents
necessary

If not, please indicate specific areas
of disagreement with reasons for

copies NA
where
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REMEDIAL ACTION TAKEN

1

(a)

Improvement in system and
procedures, including internal
controls.

In the light of audit objection, the assessment forithe year
2008-09 was completed on 05.01.2016 creating a démand of
Rs. 2,06,691/- as tax and interest of Rs. 1,69,487/-. Against
this order the dealer filed a petition in the Hon’ble Hﬁh Court
of Kerala. The Hon'ble Court in its judgment WPC No.
3116/2016 dated 11.03.2016 quashed the assessmesit order.
The dealer sought for a clarification before the Comitissioner
of Commerical Taxes and it was clarified that th& freight
component would attract VAT, Since the clarificatiof issued
is against the stand taken by the KSEB, they preferred an
appeal before the Hon'ble HC against the clarificatida which
was pending for disposal before the Division Benclgfas OTA
6/2017. The dealer also preferred writ appeal in this regard
and the Hon'ble HC vide order No. WA 715/ dated
04.07.2017 directed to maintain status quo till th#= matter
pending before the Division Bench is disposed off.
The assessment, for the years 2009-10 & 2010%E1 were
completed u/s. 25(1) vide order dated 13.068K
17.06.2013 respectively. Not satisfied with the abovig
the assessee filed appeal before the ‘@Deputy
IE:omrmssxoner(Appeals), Kottayam against the assessment

rders. The Deputy Commissioner(Appeals), Kottayg:m vide
rder No. KVATA 2242/2013 dated 03.09.2013 ditgcted to
helete the addition made in the assessment with regafd to the
ansportation charge. Subsequently the state had filed
econd appeal befere the Honble STAT, AdclmonaL Bench,
Palakkad challenging the order of the TDeputy
Commissioner(Appeals). The Hon’ble STAT, Palald'{ad vide
brder TA(VAT) 292/2014 & 293/2014 has allowed thig appeal
filed by the State, and annulled the orders of ':he first
appellate authority by reviving the original assessment orders,
Accordingly the assessee has remitted the entire taxé:lue for
the years 2009-10 & 2010-11 as detailed below: &

Year Tax Intt_erest Total } 5
2009-10  |2,47,526 |1,53,466  4,00,992 __J(,hﬁan No

. 725
2010-11  {1,27,707 63,854  (1,91,561 \
16. 3.2015

Total 5,92,553. i -
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Eecovery of overpayment
pointed out by audit

/97
21 g

.”Ihe assessment for the year 201213 was completed on

23.01.2015 and created a demand of Rs. 7,81,983/- and
interest of Rs. 1,56,397/-. Not satisfied with this order the
dealer filed appeal before the Deputy
Commissioner(Appeals), Kottayam and paid Rs. 2,81,514/-
vide challan No. 1277/04.04.2015 for obtaining stay. As per
order No. KVATA 459/15 dated 08.09.2015, Deputy
Commissioner(Appeals), Kottayam had dismissed the appeal
and the dealer had paid the entire balance as Rs. 6, %6,866/-
vide challan No. 532/09- 11.2015 & Rs. 59,120/- mda challan
No 398/28.11.2015.

| §

'(C)

Recovery of under assessment,
short levy or other dues

I(d)

odification in the schemes and
rogrammes including financing
pattern

P

©

Review of similar cases /
complete scheme / project in
the light of findings of sample
check by audit findings of
gample check by audit.
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1
ACTION TAKEN NOTES ON C & AG'S REPORTS

(a) |Department . COMMERCIAL TAXES | 1

I (b) [Subject/ Title of the Review Misclassification of Commodities .
(c) |Paragraph No. B _| 2.9. (4) - ?’F
@ |Report No. & Year "~ |C & AG Report for the year ended 31.08. 2915&

II [{a) | Date of receipt f the Draft 12.05.2015 -15
Para / Review in the 4
Department %

(b) |Date of Department's reply 20.086. 2015 3
I | Gist of the Paragraph / Review :

1
I
1

M/s. Sree Vi]ayalekshml Traders, Thodupuzha %
was a dealer in Grocery and Pulses. Audit cross:
verified the annual return of the assessee for:
2012-13 with the check post transaction inf
KVATIS Module and found that the inter state g

stock transfer into the state and inter staté
purchase twrnover of items taxable at 5%
\conceded in the annual return was less than thatl
in the KVATIS check post transaction while the;
turnover of goods taxable at 1% conceded was
more than that in the KVATIS check post|
transaction. It is evident that the assessee has¥
wrongly classified 5% taxable goods as 1%
taxable gowds. Aparant misclassification of &
goods resulted in the short payment of tax and—_'

(a)

Does the Department agree
with the facts and figures
included in the paragraph?

|interest of Rs. 7.59 lakh
| Yes 3

(b}

If not, Please indicate areas of
disagreement and also attach
copies of relevant documents
in support

-+
l

NA

(a)

Does the Department agree
with the Audit Conclusions?

Yes

(b)

If not, please indicate specific
areas of disagreement with
reasons for disagreement with
reasons for disagreement and
also attach copies of relevant
’Ldocuments where necessary

NA

¥

A Wi
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2
VI REMEDIAL ACTION TAKEN
| IImprovement in system ' M/s, Sree Vijayalekshmi Traders, Thodupuzha.
'(a) |and procedures, :
including internal Based on the audit objection, assessment was completed as
| |control | per order dated 21.02.2015 with a tax effect of Rs. 6.32 lakh.
E . Aggrieved by the order, the dealer filed appeal before the
i | Deputy Commissioner(Appeals) II, Kottayam. The appellate
| authority vide order KVATA 270/15 dated 18.08.2016
‘ | ' directed the assessing authority to modify the assessment
(S orders by issuing proper notice to the appellant and verifying
i thie books of accounts with relevant documents produced by
;o -the appellant in support of their claim. *
‘The assessing authority modified the assessment vide order -
| 'dated 13.12.2016 and there is an excess of Rs, 2.75 lakh
f being the tax paid by the dealer.
1_(b) Recovery of ENA =
; overpayment pointed | =
out by Audit 4 4
(¢} |Recovery of under | 3
Assessment, short levy |
| or other dues |
(dy Modlﬁcah on in the %
scheme and &
progravimies includluy | z
financing pattern e
(e} |{Review of similar - =
cases / complete &
scheme/ project in the i
light of findings of
sample check by Audit
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ACTION TAKEN NOTES ON C & AG’S REPORTS *
I @ Department STATE GOODS AND SERVICE TAX : |
Short payment of tax due to incorrect claingof
b) Subject/Title of the Review Tinput tax credit / special rebate allowed
Paragraph .
(c)  [Paragraph No. 2.12.3 :
(d)  Report No. and Year C & AG Report for the year ended 31.03.2015 &
0 e Date of receipt of the Draft Para / %
Review in the Department f:
(b)  |Date of Department's Reply §
Under Sectlcm 12(2) of KVAT Act, 2003 de@r
paying compeunded tax under section 8 shall ﬁit
be eligible for'rebate under section 12(1). %
IM/s. Institute of Indian Therapies, Annamana
was a dealer in medicine paying tax under secﬂgm
(1] Gist of Paragraph/Review 8(e) of the Act. Audit found that during 2010- §
the assessee availed special rebate of Rs. 5@
fakh corresponding to the purchase tarnoveribf
Rs. 119.06 lakh. Incorrect availing of speckl
rebate resulted in short payment of tax, cess and
interest of Rs. 6.44 lakh. =
Does the Department agree with the
IV |(a) facts and figures included in the |Yes =
aragraph? :i
If not, Please indicate areas of =
(b)  disagreement and also attach copies [NA E
of relevant documents in support 3
. &£
Does the Department agree with = |
V@ the Audit conclusions? ves

3
g.
Vi
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)

disagreement and also attach copies
of relevant documents where
necessary

INA

If not, please indicate specific areas
of disagreement with reasons for 4
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REMEDIAL ACTION TAKEN

(a)

mprovement in system and
procedures, including internal
controls,

/s. Institute of Indian Therapies, Annamanada/2010-11

The assessing authority completed the assessment of the
dealer for the year 2010-11 vide order dated 05.102013 by
disallowing the claim of special rebate by the assgsee on
purchase u/s. 6(2). Compounded dealers u/s. &;;are not
entitled to claim the special rebate. Since it has beeg proved
that 93.80% of the total local sales turnover are fromethe sale
of cosmetic and other ayurvedic preparations and thgge items
are not treated as medicine and the special rebate claimed by
the assessee to the extent of 93.8% on Rs. 5,18,558% has to
be disallowed ie., Rs. 4,86,407/- (93.8% of 5,1%_558/—).
Balance special rebate of Rs. 32,151/ has been allowed, since
the dealer has not compounded certain items “guch as
Arishtam, Asavam, Choornam and Kuzhambu. Subsi#§uently,
the dealer has preferred an appeal before the Appellate
if’ﬁt.ui:hority. The Assistant Commissioner(Appeals), Fhrissur
vide order Nos. KVATA 420/13, 421/13 and 422/%8 dated
04.09.2014 modified the assessment order with the @irection
to verify and pass appropriate order in the Wght of
genuineness of documents in respect of sales refurn and
special rebate. Accordingly, the dealer has been given an
opportunity on 12.12.2014 for producing the docu lents as
directed by the appellate authority but the dealer%id not
produce any evidence in connection with the claim & special
rebate. The original assessment thus medified vide order
dated 16.01.2015 as per the direction of the @ppellate
authroity by disallowing the special rebate. While®revising
the assessment order certain calculation mistake have been
crept. Hence a rectification order dated 21.03.215 was
issued to the dealer. Subsequently the dealer filed appeal
before the appellate authority. It is argued that the .dealer is
eligible for special rebate u/s. 12(2). The AAssistant
Commissioner(Appeals) has modified the assessment vide
order KVATA 426/16 (VAT) and 402/16(CST§ dated
22.06.2017 considering the contention of thef dealer
regarding special rebate as per the provisions gf Kerala
Finance Act 2012 which is as under. “Provided that
motwithstanding anything contained in this FAct a
manufacturer of medicines who have opted for pagnent of
compounded tax under clause (¢) section 8 shall ke eligible
for special rebate of tax paid under subsection (2) of section 6
of this Act on purchase of raw materials w.e.f. 01.04:2005.”

Hence the assessment order modified vide order dated

| 04.04_.2018 with an excess of Rs. 6,69,88_@{‘-, _ : %

f
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