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ന�� ചി�ം ഇ�ാ� േചാദ�ം നം. 1935 11-10-2024 - ൽ മ�പടി�്

വഖഫ ്േഭദഗതി ബിൽ

േചാദ�ം ഉ�രം

�ീ. ടി. വി. ഇ�ാഹിം
�ീ. വി. അ�റഹിമാൻ

(ന�നപ�േ�മം, കായികം, വഖഫ,് ഹജ ്തീർ�ാടന

വ�� ്മ�ി)

(എ) േക�സർ�ാർ െകാ� ്വ� വഖഫ ്േഭദഗതി ബിൽ
പാർലെമ�ിൽ അവതരി�ി��ം അതിന ്േവ�ി
സം�� പാർലെമ�റി സമിതി �പീകരി�്
�വർ�ി� ്വ���ം ��യിൽ വ�ി�േ�ാ; ഈ
ബി�ിെല വ�വ�കൾ സംബ�ി� സർ�ാരിെ�
നിലപാട ്വ��മാ�േമാ;

(എ) േക�സർ�ാർ െകാ� ്വ� വഖഫ ്േഭദഗതി ബിൽ
പാർലെമ�ിൽ അവതരി�ി��ം അതിന ് േവ�ി
സം�� പാർലെമ�റി സമിതി �പീകരി�്

�വർ�ി� ് വ���ം ��യിൽ വ�ി��.്  
1995െല വഖഫ ് ആ�ിെ��ം ��ത ആ�ിന്

നാളി�വെര വ�ി�� േഭദഗതിക�െട�ം

അടി�ാന�ിൽ വഖഫ ് വ���െട കാവലാൾ
എ� നിലയിലാണ ്സം�ാന വഖഫ ്േബാർ�കൾ
�വർ�ി�വ��ത.് ഇൻഡ�ൻ ഭരണഘടന�െട
ഏഴാം പ�ികയിെല ലി� ് III സമവർ�ി ലി�ിൽ
ഉൾെ�� എൻ�ി 28 - 'Charities and Charitable
Institutions, Charitable and religious
endowments and religious institutions' എ�
നിയമനിർ�ാണ അധികാരം

ഉപേയാഗി�െകാ�ാണ ് ഈ നിയമം

പാ�ാ�ിയി��ത.് േക��ി�ം സം�ാന

സർ�ാരി�ം ഒ� േപാെല നിയമ

നിർ�ാണാധികാര�� ഒ� നിയമനിർ�ാണ

വിഷയം എ� നില�,് സം�ാന സർ�ാ�കൾ/
സം�ാന വഖഫ ്േബാർ�കൾ/മ� ത�രക�ികൾ

(Stakeholders) എ�ിവ�െട അഭി�ായം

േതടാെത�ം �ടിയാേലാചന നട�ാെത�ം

ഏകപ�ീയ നടപടിയി�െട സം�ാന വഖഫ്
േബാർ�ക�െട അധികാര�ൾ കവർെ����ത്
ഉൾെ�െട�� നടപടികൾ ൈകെ�ാ��ത്

ന�െട ഭരണഘടന അ�ശാസി�� ജനാധിപത�/
െഫഡറൽ ത���ൾ�ം വ�വ�ിതികൾ�ം

എതിരാണ.് �ടാെത മത�ാപന��െട നട�ി�ം

അവ�െട ഭരണനിയ�ണ�ം മതപരമായ മൗലിക
അവകാശ�ളിൽെ����മാണ.് ഈ

സാഹചര��ിൽ വഖഫ ് േഭദഗതി ബി�മായി

ബ�െ�� േകരള�ിെ� ആശ�ക�ം
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അഭി�ായ��ം വിശദമാ�ിെ�ാ� ് ബ�.വഖഫ്
വ�� ് മ�ി ബ�.േക� ന�നപ�കാര� വ��്
മ�ി� ്ക� ്അയ�ി���ം ഇ�ാര��ൾ േനരിൽ
ക� ്ധരി�ി�ി���മാണ.് ഇതി� �റെമ ബി�ിെല
�തിയ േഭദഗതി നിർേ�ശ�ൾ സംബ�ി�്

സം�ാന�� വിവിധ വിഭാഗം മതപ�ിത�ാർ,
ജന�തിനിധികൾ, നിയമ വിദ�ർ എ�ിവെര

ഉൾെ�ാ�ി�െകാ� ് േകരള സം�ാന വഖഫ്
േബാർഡിെ� പി�ണേയാെട സം�ാന സർ�ാർ
10.09.2024 തീയതിയിൽ െകാ�ിയിൽ ശി�ശാല
സംഘടി�ി�ക�ം അതിൽ ഉ��ി��

ആശയ��ം അഭി�ായ��ം നിർേ�ശ��ം �ടി
ഉൾെ���ിെ�ാ� ് സം�ാന സർ�ാറിെ�

നിലപാ�കളട�� റിേ�ാർ� ് ബ�.വഖഫ ് വ��്
മ�ി�ം േകരള സം�ാന വഖഫ ് േബാർഡ്
അംഗ��ം സം�� പാർലെമ�റി സമിതി

െചയർമാെന േനരിൽ ക� ്സമർ�ി�ി���.്

(ബി) ബി�ിെല �തിയ േഭദഗതി നിർേ�ശ�ൾ
സംബ�ി� ്സർ�ാറിെ� നിലപാ�കൾ
പാർലെമ�റി സമിതി ��ാെക സമർ�ി�ി�േ�ാ;
എ�ിൽ വിശദാംശ�ൾ പകർ� ്സഹിതം
ലഭ�മാ�േമാ?

(ബി)
ഉ�.് ബി�ിെല �തിയ േഭദഗതി നിർേ�ശ�ൾ
സംബ�ി� ്സർ�ാറിെ� നിലപാ�കളട��
വിശദാംശ�ൾ അ�ബ�മായി േചർ��.

െസ�ൻ ഓഫീസർ
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MEMORANDA CONTAIN ING VIEWS 

AND SUGGESTIONS OF 

THE GOVERNMENT OF KERALA 

ON THE WAQF (AMENDMENT) BILL92024 

(BILL S1O. 109) 
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Remarks on the il"apf (Amendment) Bill, 2024 (Bill No.109) 

sI. 	Clause i Relevant 	Proposed 	 Objections with reasons 

No. 	of the 	section in 	Amendment 

Bill 	the Act 

2 	1(1) 	It proposes to amend• The Short Title proposed to the Act is a 

the Short Title of the misnomer for the following reasons:- 

Act, to substitute as 1. 	'Waqf is a personal law subject 

"Unified 	Waqf.recognized by Muslim Personal Law 

Management, 	(Shariat). By the Muslim Personal Law 

Empowerment, 	(Shariat) Application Act, 1937 (Act No.26' 

Efficiency 	and of 1937). The Parliament has recognized 

'Development" 	i certain personal law subjects including Waq/ 

as per section 2 of the Act. Throughout the 

history of the legislation, the title of the Act 

remained the same and known by the name 

"Waq/Act". 

2. As per Article 26 of the Constitution, 

every religious denomination or any section 

thereof shall have the right to establish and 

maintain institutions for religious and, 

charitable purposes, to manage its own 

affairs in matters of religion, to own and 
acquire to movable and immovable property 

F and to administer such property in 
accordance with law. Therefore, the scope of 

a law mad by the Parliament under Article 

26(d), shall he confined or limited for the 

F 	
purpose of administering such property. or' 

. otherwise, such a law will be declared as 

violative of fundamental rights under Article 

26 of the constitution. 

3. The Preamble of the WaqJ Act, 1955 

contains a recital that it is 'to provide for ,  

better administration of auqafs and for. 

matters connected therewith'. A perusal of 

the Statement of Objects and Reasons 

attached to the various Bills, so far brought 

also shows the very same object. In fact, 

-.----- 	 - 	 Parliament is now trying to create an 



impression that it is for the first time that the 

I, 

	

	 Bill brings such reform measures for better 

and efficient management of waq/jroperty. 
Therefore, the title suggested is a misnomer 

and hence it may be recalled. 

2 - 3 	3 	111 seeks to amend - - 
certain definitions in 
section 3 of the Act. 

namely:- 
As per the amendment proposed, the right to 

appoint 'appoint a Mu/awa/li orally/by word of 

verbally; mouth/verbally is omitted. As per the law on 

Waqf a waqif ( dedicator) can appoint aj 

Mutawalli either verbally or under any dee& 

or instrument by which a waqf is created. 

Appointment of oral Mutawalli is part 

and parcel of the custom or usage recognized 
iby Muslim Personal Law on Waqf and' 

therefore, it is having the force of law, as 
defined under Article 13(3)(b) of the 

Constitution of India. Therefore, such a law, 
cannot be infringe a right under constitution 

as it will be against Article 13(2). 
Even in the case of Islamic will/Osyat 

creation of oral will/osiyat by mouth has 

Ibeen legally 	recognized by Act of the. 

Parliament. 

(i)Clause 

(i) 
	

Right 	to 
"M111011,011F 

, is OiT1itt(d. 

Therefore, the amendment may be 

withdrawn. 	 I 

(ii) Clause Amendment proposedSection 3(r) defines the term "Waqf. The! 

(vi) 	I I 
to the term " Waqf 

	

	i existing definition has two parts, the first pant 

contains the law on Waqf The second pan is 

an inclusive definition which includes (1) 

Waqf by user. (2) grants made by any personj 

and (3) Wacj f-ala/au/ad. 

(i) omission of theAt present, a person who is not professing 

term "any person' 

	

	Islam or not a Muslim can donate or give his 

property in support of an existing waq/às 

provided in section 3(r) and sectiorf104. The LL± 
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omission of the term "any person" from• 

section 3(r) and the omission of section 104 

will have Par-reaching consequences. It is! 

violative of the civil right as well as the, 

constitutional right guaranteed to a person 

who had attained the age of majority to hold 

and dispose a property as per his will. At thel 
same time. it is discriminatory towards a 

particular community as the amendment 

restrains a persons from donating properties 

for the support of a waqf WaqJ institutions 

are created not only for religious purposes 

but also have other purposes recognized by 

Muslim Law namely, pious or charitable, 

educational or for the promotion of 

knowledge and learning etc. Many of the 

institutions under a waqf have public objects,; 

such as educational institutions, shopping 

centres, housing or residential flats and the 

like, whereby the public at large will be 

benefited. 	Therefore, the propose& 

amendment will be discriminatory towards a! 

particular community and its institutions. 

(ii)Fixing a condition The Indian Constitution under Article 25! 

of "5 years practice as guarantees to any person the freedom of 

a Muslim". 

	

	conscience and the right to freely profess, 

practice and propagate any religion. 

therefore, fixing a term of at least five years! 

practicing Islam, as a pre-eondition for 

creating a waqf is an unreasonable which 

amounts to violation of the fundamental right 
to a person guaranteed under Article 25 of 

the Constitution. 

Article 26(b) of the Constitution guarantees1  

every religious denomination or any section 

thereofl the right to manage its own affairs in 

matters of religion. 	Therefore, a law 

prescribing or putting unreasonable ! 
restrictions on this right will be violative of 

the right under Article 26. 



SI' 

As per the proposed amendment, only a 

person practicing Islam br at least five• 

years and having ownership over such •  

property alone can dedicate a property to: 

waqf As per the law on Waqf a person; 

having ownership and otherwise competent 

to transfer a property can dedicate it to a 

waqf Thereibre. the prescription of fIve-i 

year time is without any reason/logic and I 
' 

	

	 will be against the fundamental tenets of the; 

law on Waqf Even the general law of the 

land such as Contract Act and Transfer of 

property Act permits any person who attained 

the age of majority to dispose or otherwise 

dealt with a property as per his sweet will. 

(iii)Omission of "Waqf The concept of 'Waqf by User' is embedded 

by user" 

	

	 in the law on Waqf and hence the amendment. 

will be one cutting the root of the customs or 

usages having the force of law, and therefore, 

,the Parliament cannot make a law which 

takes away or abridges the right conferred by 

lArticle 25 and 26 of the Constitution as it is: 

prohibited by Article 13(2) of the 

'Constitution of India. 

There are so many properties, which by,  

uninterruptcd use from time immemorial, 

'have been elevated to the status of user waqf 
and were entered as such in the Waqf 
Register and in revenue records. By the. 

omission of the term "Waqf by user" it will 11 
have adverse effect on such waqf institutions' 

involved in such waqfs and will create legal 

'hurdles in future. 

(iv) Usage of income In the case of "Waqfalalaulad", only when 

of "a/a/auladwaqf for the line of succession of the waqif family 

other activities in a fails, the Board can interfere in the matter as, 

- - . ......... - . 	-. 	
• manner prescribed, by how to spend the income of waqj for such' 
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the 	 Central other purposes recognized by law on Waqf I 
Government. 	Now it is proposed that the income of 

"ala/au/adwaqf' can also be "used for the 

maintenance of widow, divorced women and 

orphan in such a manner, as may be 

prescribed by the Central Government". The 

amendment proposal has no nexus with the 

object sought to be achieved, viz, the! 

'management of waqfproperty'. 

It is not legally possible for the Central 

Government to give directions to a waqf as 
how  to use the income of such an institution 

The income of a Waqf forms part of the 

corpus of that waqf The Waqf Board. being 

I the statutory authority having supervisory 

power over waqfs. It is entrusted with 

Fund called Waq/Fund as perr section 77 of 

rthe Act which comprises all moneys received 

or realised by the Board under this Act and 

other moneys received as donations, 

beneiactions, grants including the annual 

contribution payable to the Board by the 

Muthawa/li of every waqf as provided 'under 

section 72 of the Act. As per section 77(4) ofl 

the Act, the Waqf Fund shall be applied to 1  

certain statutory requirements provided 

therein including for the payment of 

maintenance to muslim women as ordered by 

a court of competent jurisdiction under the 

provisions of the Muslim Women (ProtectioH 
of Rights on Divorce) Act, 1986. Such a 

statutory requircment is already there in the 

Waqf Act. under section 77(4)(g), relating to 

payment of maintenance of muslim women, 

and hence the proposed amendment to 

section ±lanted 

3 	4 	3A to 3C Clause 4 seeks to 

Iinsert a new section 

I 	 3A. 313 and 3C1  

relating to imposing ofj 

certain conditions of; 

I 



3A(l) 

3A(2) 
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waqf tiling of details 

of waqf on portal and 
da tabase 	and. 

I 	 prevention of wrongful 

I declaration of waqf. 	It 

By the proposed 	 . 

section 3A. certain(l) The proposed sub-section (1) is a replica 

conditions are newly: of the law on WaQJ Even otherwise they are I 

imposed for creating a covered by the Law of ContractlTransfer of 

waqf 

	

	 Property. Therefore, there is no legal 

necessity for such an amendment. 

Restriction on creating 
I 

cz/a/czulac/waqf denying• (2) The Ilindamental concept of law on WaqJ'1 

inheritance right of" is that 'once a Waqf always a Waqf. Hence 

heirs including women I nobody including the legal heirs cannot 

heirs of waqef 

	

	challenge the validity/existence of a waqf 

~aftcr the death of waqf. Pending cases 

before the Board/Tribunal will be adversely 

affected by this amendment. The law on 

Waqf and law on inheritance are different 

personal law subjects governed by Muslim: 

Personal l..aw Shariat and therefore, they 

shall he dealt with separately according to 

Shariat law. Parliament cannot, under theI 

guise of waqf management, impose a new: 

condition which was not stipulated in the 

personal law on Waqf 

By 	the 	proposedAs per the provisions of the WaqfAct. 1955, 

amendment, 	certain I two lists ofAuqafs, namely:- 

conditions 	on 	th&(l) a list published under sub-section (2) of 

liling of details ofsection 5. 

waqf on a portal and (2) A Register of Auqafs maintained by Waqf 

database insisted. 	Board 	 under 

1section 37. The former list is maintained by 

the State Government after the conducting of 

survey of waqf land and such a list isl 

published in the State Gazette, afieri 

complying detailed survey procedurel. 

envisaged in Chapter II. Since, it is a 

Gazette 	 publication 	 the 



H. 
conclusiveness/validity of such a publication 

will 	apply 	as 	provided 	in 	the' 

I3haratiyaSakshyaAdhiniyam; 2023. The 

latter list, the Register of Auqafs, is 

maintained by Waqfl3oard under section 37 

of' the Act. Thus, there exist a database of 

wc:qflroperty maintained by each State 1  

Government/State Waqf Boards and! 

thereFore, there is no legal necessity for the 

amendment which insist a new portal and !  

data base olwaqfproperties. 

313(u) 	By 	the 	proposed The details of particulars that are to bel 

amendment. the details enlisted by the State Government afterj 

'of information to be survey of wa(Lf is specified in section 4(3), 

included in a portal is whereby the State Government can add such! 

enlisted. In addition to other particulars as it may deem fit, by State' 

this, the provision Rules. The Kerala State Waqf Board Rules 

enables the Central contains a detailed list of such particulars. 

Government to addSimilarly.  the details to be furnished along 

an) other particulars to with an Application for Registration and the 

the List, by the Rulesdetails to be included in the Register of 

to be issued by the!Auqaf are there in section 36 and 37' 

Central Government. 	respectively. 

Hence there is no legal necessity for such an' 

amendment on a matter on which the State 

'Rules had already occupied the field. 

3C(i) 	By the amendment, a As per clause 1(2) of the Bill, the provisions 

legislative fiction has! of the Act shall come into force only on such: 

been created that any date as the Central Government may. by, 

Government 	 notification in the official gazette, appoint.i 

'property identified or 1-lowever, by this amendment, a retroactive 

declared 	as 	waqfef'fect is given to this provision and which 

property before ormay open chance for unsettling the settled 1  

after 	 the cases which will in-turn create mischiefs in 

commencement 	of i society. 	By this provision, a legislative;. 

this Act shall not be I fiction has been created that any Government 

deemed to be a ivaajlproperty  identified or declared as waqf 

property. 	 property before or after the commencement 

of this Act shall not be deemed to be a waqj 

property. It is not legally in order to unsettle 

the status of' a waqf property already 

identified or dechred as such by the 
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;l3oard/Trihunal after due compliance of the! 

'procedure established by law. The! 

amendment if implemented, if devest the ,i  

rights already vested with a particular' 

religious institution and therefore, such a 

provision will not withstand judicial scrutiny. 

Similarly, imposing such a condition is! 

discriminator)' 	towards 	a 	particularl 

community and hence it can be viewed as a 

deliberate move to create rift between State 

Government and a section of general public. 

The State Government is the competent 

authority to take decision on how to dispose 

the lands and buildings vested in or in the. 

possession of the State Government for 

public purpose. as the subject matierl 

Government land falls within entry 35 of List 

II - State List of Seventh Schedule. There 

are so may instances where Government land 

I had been assigned for religious, charitable or 

educational purposes and mutation effected 

'in their favour. The subject matter 

Government land and its assignment are 

exclusive State subjects on which State is 

fully competent to make law and they are 

being governed by the State Act/Rules. So is 

I the case of conservation of Government land. 

Collector/Revenue authorities are already 

equipped under those Acts to take action 

against unauthorised encroachment by 

anybody over a Government land or in the 

matter of assignment of Government land.: 

Through this amendment. Parliament is 

trying to encroach upon the subject matterj 

over which State have exclusive power to 

make law and in that respect, the attempt is 

j against federal principles of the Constitution. 

The amendment is highly discriminatory ;  

towards a particular religious group and does 

not have any nexus with the object or scheme 

of the Act. And therefore, it has to be 



recalled. 

4 1 5 4 	The proposed clauseThe amendment proposed for omitting the 

intends 	to 	amendmarginal heading, "Preliminary Survey is the 

section 4 relating toone made without proper study on the 

survey of Auqafs. 

	

	I scheme of the Act". The procedure regarding 

survey of Auqf is already governed by; 

Chapter II of the Act. As per the scheme ofl 
the  present Act, preliminary survey. of 

Auqafio be completed within a period of one 

year from the date of commencement of the 

Waqf (Amendment) Act, 2013, in case such 

survey was not done before the; 

commencement of the Waqf (Amendment) 

Act. 2013. As per the proviso to sub-section 

(6), second or subsequent survey shall be 

conducted every ten years after the date on 

which a survey report in relation to •  

immediately previous survey was submitted 

under sub-section (3). That is a reason why 

the marginal heading of sub-section (1) is so 

worded as :prcliminary;  Survey of Auqafs". 

'The amendment proposal is against the 

scheme of the Act and hence the existing 

provision to be retained as such. 

As per the scheme of the present Act, 

waqf survey shall cause to be conducted by 

the State Government through Survey 

Commissioners, who shall be officers of 

Survey Department of the State Government. 

The total cost of making a survey including 

the cost of publication of the list of Auqafs 

under this Chapter shall be born by the State1 

Government. Similarly, it is for the State 

IGovernment to appoint a Survey 

Commissioner for the entire State and also to 

appoint as many Additional or Assistant i 

Survey Commissioners for the purpose of 

making a survey of Auqafs in the State. Now 

it is entrusted with Collectors or officers of 



equivalent rank. Collectors are officers 

'already overburdened with so many 

lunctions under various laws and survey 

being an activity which requires special 

expertise, it may not be feasible for 

Collectors to perform this additional function 

effectively on a time bound manner. Thus, 

the reform will, no doubt; weaken the object 

sought to be achieved. The subject matter 

maintenance of land records, survey for 

revenue purposes and record of rights etc. 

1 falls within the exclusive legislative domain 

of State Government under entry 45 of List Il 

State List in Seventh Schedule. The 

detailed procedure regarding conduct of 

survey a nd other allied matters are governed 

by the general law made by the State I 

Government called the Survey and 

Boundaries Act/Rules. 	Like any otheil 

property in Kerala, the survey of Auqaf is 

also governed by the procedure envisaged 

under that AetlRules. That apart, survey is 

an activity involving special expertise andl 

therefore, it need be conducted by officers of 

the Survey Department itself. In view of the 1  

above, there is no legal necessity for 

substituting sub-section (1) of section 4. For 

I the same reasons. proposal for omission of 

kuh-sections (IA), (2). (3) and (6) are 

unwarranted. 

Section 5 relates to By the new sub-section (2A) and (213) 

publication of list of'proposed to be inserted in section 5. the State 

auqafs. 	 Government shall, in addition to the gazette 

publication, notify the list of auqafs on the 

portal and database. Similarly, each waaJ'in 

the survey list shall contain such details in a 

manner prescribed by the Central 

Government: 

The mutation of all properties situated in the 

State including waqf properties and the 

recording of details of such properties in the 

U 

6 	5 



12- 

land records are governed by the general law 

relating to Transfer of Registry, applicable in 

each State and therefore, there is no legal 

necessity for substituting sub-section (3) of 

section 5. An unequal treatment is not 

advisable in the matter of mutation of waqji 

property so long as the general law is 

applicable irrespective of the nature of 

property, 	be 	it 	Government 

land/Devaswoi/WaqJetc. 

The 	proposed It is proposed to omit the finality clause,! 

amendment intends to giving finality to the decision of the Tribunal, 

amend section 6 to in respect of any question whether particular 

delete finality clause, property specified as waqf property in the 

giving finality to a survey list of auqaf is a waqjproperty or not. 

decision 	of 	the Survey is an activity to be completed on a 

Tribunal on matters! time bound manner. By the amendment 

that may arise in proposed, such dispute will remain without 

connection 	withsettlement for long period which will be 

survey and the listing against the best interest of waqj institutions. 

of a property as waqf Therefore, it can be viewed only as a: 

property. 	 mischievous move and hence it may be 

reconsidered. 

Section 7 relates to As per the second proviso to sub-section (1) 

power of Tribunal to, of section 7, there is a time limit of one year 

determine 	dispute within which an Application under section 

regarding 	Auqaf7(l) shall be entertained by the Tribunal. It 

which is included in is proposed to enhance the time limit "two 

the survey list. 

	

	1 years". Survey is an activity to be completed 

within a prescribed time period and hence the 

amendment proposed cannot be considered 

as a "reform" measure. 

Clause 9 of the Bill At present, all the Council members shall be;  

seeks to amend section from among the community . Now, the 
'9 	relating 	to amendment is proposed in such a way that 

establishment 	and all members other than the members referred I 

constitution 	of the in 	clause 	(c) 	of 

Central Waq,fCouncil. sub-section (2) of section 9 can be non- 

muslims. That apart, there is a mandatory 

'provision under the second proviso to clause 

(g) 	 of" 

7 	8 	7 

8 	9 
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sub-section (2) which provides that at least 

two members appointed under this sub-

section shall be non-muslims. Parliament: 

cannot make a law giving representation to I 

other communities in the Board maintained 

for supervising Waqf Institutions. 	On al 
perusal of the powers and functions of the' 

Board under the Act it can be seen that the 

general superintendence of auqafs involves, 

affairs in matters of religion. Therefore, it is 

violative of Article 25 and Art. 26. Similarly: 

it is violative of d Article 14 as it will amount 

to discriminatory treatment towards a,  

particular community. 

9 	10 	1 3(2A) 	No remarks 

10 !e scT rlas toiAs per the present scheme of the Act, 

the Composition of the members of the Board have to be 'elected' 

State WaqfBoards. By democratically from among the different 

the 	proposedlelectoral colleges as provided under clause:. 

amendment, 	the l(b) of sub-section (1)of section 14 the Act. 

structure of the State' It is proposed now that all the members are 

Boards is proposed to to be 'nominated' by the State Government. 
I be altered thoroughly. 	Thus there will be an indirect governmentad 

,control over the Board which will be against + 

the 	democratic functioning of the State I 

l3oards. Board is a body having so many,  

quasi-judicial functions and therefore, it is 

advisable to retain the present set up of,  

electing members from various electoral 

colleges. 

At present all the members of the Board 

are elected 	from among the muslim 

community itself. The Board is 

with powers not only for administration of 

waqf property but it has to involve in affairs! 

in matters of religion. Therefore, the present 

structure of electing members from among: 

the community should be reserved. As perl 

the proposed amendment, the members 

specified in clause (c) of sub-section (l)J 



alone can be from the community. That 

'apai -t. the second proviso to clause (I') of 

sub-section ( I ) provides that two of the total• 

members of the Board shall be non-muslims. 

In view of the stated above, the amendment 

is beyond beyond the law making power of 

the Parliament and hence it is against Article 

25. 26 and 14 of the Constitution. 

12 ' 	 Noremarks 

12 	13 	 No remarks 

13 	14 	20A 	Clause 14 seeks tome amendment is consequential to ihe 

omit 	section 	20A amendment proposed to section 14 of the 

relating of removal of Act. For the reasons stated therein. this 

Chairperson of the amendment may be recalled. 

Board by vote of 

I no-confidence. 

14 	15 	23 	IAppointment ofCIEO As per the existing provision the chiefj 

executive officer of the Board shall be a 

Muslim. As per the amendment proposed the 

term 'a MuslimS is omitted, which is 

detrimental to Waqf institution. 

15 	16 	32 	Section 32 provides As per sub-section (3) of section 32. Board 
the 	

powers 	and can frame a scheme for management for any 

functions of the Board. waqf Against such a decision of the Board, 

a suit will lie before the Tribunal and the 

decision of the Tribunal thereon shall be,  
final. Now it is proposed to take away the 

finality clause which is against the best! 
interest of the waqf institutions. 

16 	17 	33As per section 33. Now it is proposed to omit the flnality 
Chief 	Executive clause. 

Officer has the power 

to recover the loss or 

[damage caused by a 

Mu/awcil/i 
to a waqf 

I 	 property 	and 	the 

decision of' the Chief 

II 
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Executive Officer in 

this behalf is final. 

However, a Mulawalli 

or 	other 	person 

aggrieved may file an 

appeal to the Tribunal.' 

the Tribunal shall have 

no power to make any 

order staying the order 

ol' Chief Exeeutiv& 

Officer "during the 

pendency of the 

appeal. 

Section 36 relates to As per the amendment proposed, 	the 

registration of Auqafs execution of the Waqf Deed is made 

before Waqf Boards. mandatory through the insertion of sub-

As per the amendment. section (IA), which provides that on and 

it is proposed that no from the commencement of the Waqf Act, 

waqj shall be creatcd2024 no waqf can be created without 

hereinafter 	without.iexecution of Waqf Deed. Since it is against 

execution of a Waqfhhe law on creation of waqf the proposal 

Deed: 

	

	 may be reconsidered as otherwise it will also 

adversely affect the pending litigations 

before the Boards/Tribunal. 

The form and manner of filing Application 

for Registration and the other particulars to 

be included in an Application for 

Registration are now governed by,  

Regulations made by the Ioard. As per the 

amendment, it is proposed to prescribe it 

through the Rules to be made by the Central 

'1Government. 	Such a proposal need be 

revisited. 

Empowering District 
Colleêtor as an arbiteri'he registration of waqfs are exclusively 

in 	deciding 	waqf1govcrned by well established and time-tested 

registration 	j procedures provided in the Waqf Act and 

application. 	I Rules. 	For that purpose, the Board' can 

(Amendment proposed conduct an inquiry in such manner as it 

to sub-section (7) and I thinks lit, for examining the genuineness and• 

insertion of' newsub-Halidit), of' the Application and 	the 

17 I 18 
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section (7A) to section 1 correctness of the particulars therein. As per 

36.) 
	 section 41 of the Act, Board can exercise 

suomoto power for the registration of a waqf. 

As per the amendment proposed to 

sub-section (7), all Application for 

Registration shall be forwarded to the 

Collector having jurisdiction to inquire the 

genuineness and validity of such an, 

Application. Similarly, a new sub-section 

(7A) is proposed to be inserted such a way 

that "where the Collector in his report 

mentions that the property wholly or in part 

I is in dispute or is a Government property 

'the waqf in relation to such part of the; 

property shall not be registered unless the 

dispute is decided by a competent court". 

It is silent as to what is meant by the term 

'competent court'. As far as the Government 

property is concerned there exists state 

F legislation exclusively to deal with matters 

F relating to encroachment of Government 
land, where detailed procedure is provided 

for the eviction of unauthorised occupants. 

Therefore, there  is no legal necessity for 1  

incorporating such a clause in the Waqf Act. 

Similarly, any decision relating to 

F registration of a waqf property, entered in the 

Register of Auqf is subjected to a decision 

by the Waqf Tribunal, which is the competent 

court under this Act, to decide on any matter F 

relating to a Waqf Thus, any party having 

interest in a waqf or waqf property can 

approach the WaqJ'Tribunal for determination 

of such a dispute, question or other matter! 

relating to a waqf as per section 83 of the 

Act. Thereibre, keeping in abeyance the 

Registration Application "until a final 

decision from a competent court" is highly 

detrimental to the interest of waqf properties 

and it will unduly delay the registration 

Issuance 	of process. 

Registration 
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Certificate 

online only 

through By the proposed sub-section (9) of section : 

36. it is provided that on registering a waqf 

'the registration certificate shall be issued 

'through the portal and database. Since the 

'setting up of portal and database for the 

'purpose in an effective manner will require 

much time, the provision may be amended in 

such a way giving option to the Board to 

issue certificates either manual or through 

online 	system, 	otherwise 	manual 

of any registration will not be legally possible 

an I hereinafter. 

waqf is 
possibleBy the proposed sub-section (10) to section 

36, no suit, appeal or other legal proceedings' 

shall lie before the Board after the expiry of,  

the period of six months from the 

commencement of the waqf (Amendment) 

Act, 2024, unless such waqf has not been 

registered in accordance of the provisions of 

this' Act. The amendment will have far: 

reaching consequences as it will adversely 

affect the pending eases before the 

Board/Tribunal. It will also.affect the actions 

already completed under the Act, in the 

absence of a saving provision to that effect. 

Similarly. it will adversely affect the suorno10 

registration power conferred to the Board 

under section 41 of the Act. As per sectiont 

!61 of the Act, it is the personal responsibility 

of the Mutawa/li of a waqf to apply for the 

registration of Auqaf failing which he can be 

prosecuted by the Board and shall be made 

punishable with a line which may extend to 

ten thousand rupees. These aspects have not 

been taken into consideration while drafiing 

this provision and therefore, it may be 

recalled. 

Enforcement 

right 	of 

unregistered 

not legally' 

hereinafter. 

18 	19 
	

37 	Section 37 relating toAs per section 37. apart from the particulars 

maintenance 	of provided in the Act, the other particulars to,  

Register of' .4uqaf by be contained in the' Register of Auqafs can be: 

I the Board in the provided by Regulation to be made by the 
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manner prescribed by Board. It is proposed to take away the power 

the State Rules. 	of Board to make Regulation in this behalf 

and vest that power in the Central. 

Government. 

As per sub-section (3), the details of waqf 

property once registered with the Board shall 

I he forwarded to the Revenue authorities for' 

effecting mutation and such authorities may, 

either make necessary entries in land records; 

or in the ease of rejection, communicate its 

objections to the Board within a period of six 

months from the date of registration. Now it 

is proposed to give a public notice of ninety,  

days in two daily newspapers having 

circulation in the localities and also to give 

the affected persons an opportunity of being 

heard. Then only the Revenue authorities can 

enter the particulars in the Revenue records. 

Since the procedure now proposed will cause I 

further delay the proposal for insisting 

publication of notice maybe dispensed with. 

It relates the power of' By the section, there is a prescribed 

the Board to take ajj,roeedure for arriving at a decision whetheri 

decision 

property 

property. 

proposed 

section. 

if 	theor not a property isa waqf property, after 

is 	a waqfl making a detailed inquiry by the Board. 

Now it isSuch a decision of the Board is not final and 

to omit this:can he reviewed by the Tribunal. Such 

decision is taken after due inquiry 

contemplated in that section. 

As per sub-section (3), if any waqf property 

is involved in any property of a Trust ort 

Society, registered under any law for the time 

being in force, the Board is competent to 

conduct an inquiry for the purpose of 

registering it as a waqf property. Now it is 

proposed to omit section 40 which is 

detrimental to the interest of waqf property 

and therefore it is totally uncalled for. 

Similarly, it will lead to a series of litigations 

in future and may even affect the pending 

litigations. 
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Section 46 relates toAs per the existing provision, the submissionl 

submission 	of of accounts, the Form and the particulars to 

accounts of 14uqafs. 	i be contained therein are governed by 

IRegulations made by the Board. It is now 

proposed that those matters are to be I 

governed by the Rules to be made by the 

Central Government. Similarly, a clause is 

1added to the effect that in the statement of1  
accounts. "all moneys received from all 

sources" is to be included. 

Section 47 relates tHAt present, a waqf having no income or a net 

audit of accounts odannuai  income not exceeding fifty thousand, 

rupees is not subjected to audit by a panel ofi 

auditors appointed by the State Government, 

but the accounts of 2% of such Auqqfs is 

being subjected to audit by an auditor 

appointed by the Board (internal audit). As 

per the proposed amendment, the income 

limit is enhanced from 'fifty thousand 

rupees' to 'one lakh' rupees and in the case of 

such waqfs.  it is proposed that audit has to be 

conducted by auditors appointed from the 

panel of auditors prepared by the State 

Government. Thus by the amendment, the 

audit set up has been changed thoroughly. 

As per the existing clause (b) of sub-section 

(I) of section 47, the accounts of waqfi 

having net annual income exceeding fifty 

thousand rupees (now enhanced as one 

lakh) shall be audited annually by an auditor 

appointed by the Board from out of the panel 

of auditors prepared by the State 

Government. Apart from this, in the case of 

such waqfs. there is provision for conducting 

1
special audit by the State Examiner of Local 

Funds. it' the State Government so decides. 

Now it is proposed to provide for the 

conduct audit by C&AG or by an officer 

designated by the Central Government, if 

the Central Government so orders. As per .  

Article 149 of the Constitution, C&AG is 

20 	21 
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Auqaft. 
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expected to conduct audit on the accounts of 

the Union and the State and also of any other 

authority or body as may be prescribed by or 

under any other law made by the Parliament. 

I As far as waqf institutions are concerned, 

I they are not receiving any money by way of 

grants etc. from the Central Government and 

therefore, the legal necessity for C&AG 

Audit may be revisited. 

As per the proposed sub-section (2A), it is 

provided that the Board shall publish audit 

report in a manner prescribed by Rules of the' 

Government. overnment. The preparation of 

audit and submission of audit reports etc. are 

matters already covered by State Rules and 

therefore, there is no legal necessity for a 

Central Rule in this behalf. 

It is also proposed to omit both the provisos 

of sub-section (3). As per the second proviso 

to sub-section (3), it is provided that where 

the audit of accounts of any waqj'is made by 

the State Examiner of Local Funds or any 

other officer designated by the State 

Government in this behalf it shall be on 

payment basis i.e.. the State Government Can 

recover the cost of such audit, which shall 

not exceed one and half per cent of the net 

annual income of such waqf and such cost 

shall be met from the funds of the Auqafs 

concerned. 	By the omission of such a 

provision enabling Government to recover 

cost it will be detrimental to the interest of 

State Exchequer. 

22 	23 	48 	Section 48 deals withNow it is proposed that the proceedings and 

the orders to be passed orders of the Board under sub-section ( I ) (on 

by the Board onlauditors' 
 report) shall be published in such 

Auditors' report. 	manner as may be prescribed by Rules of the 

Central Government. Since the matter is 

already covered by State Rules, there is no 

legal necessity for such an amendment 
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I 	 The finality given to the decision of Tribunal1 

under sub-section (4) has been taken away. 

which is detrimental to the interest of the 
Waqfl3oard. 

23 	24 	SOA (newly No remarks 

inserted) 

24 
	

25 	52 . 	This section nrovides As per section 51 of the Act, alienation of waqf i 

for recovery of waqf;  property is void oh iniiio. As per section 52, 

property translerred in Board is empowered to recover such property 

contravention 	of I and for that the Board can send a requisition: 

section 51. 	Ito the Collector to obtain and deliver 

possession of such property. On receipt of 

such requisition. the Collector shall pass an 

order directing the person in possession of 

the property to deliver the property to the 

Board. l-lowever, a person aggrieved by such; 

an order of the Collector may prefer an 

,appeal to the Tribunal and the decision of the 

i'rihunal thereon shall be final. Now that I 

finality clause has been taken away by the 

i proposed amendment, which may be 

detrimental to the interest of waqf 

25 26 1 52A The section provides Alienation of waqf property is an offence 

for 	penalty 	forj punishable with 'rigorous imprisonment' 

alienation of waqf which may extend to two years. Now it is' 
property 

	

	without proposed to omit the term 'rigorous 

sanction of the Board. i  imprisonment' and to substitute it with 

'simple imprisonment'. 

It is also proposed to omit sub-sections (2) 

and (4) of section 52A. Considering the law 

on vaqf that 'once a waqf is always a woof' 

and the statutory declaration under section 51 

that any transfer/ alienation of woof property 

shall be void oh initio, the nature of offence 

may be,retained as cognizable and bailable. 

As per section 52 of the Act, when an 

alienated waqf property is recovered, the 

delivery of possession of such property is to! 
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be handed over to the Board, which is the 

supervisory 	authority 	of 	such 	waqj 

institutions. 	That 	is the reason why 	it 	is 

provided to 	'vest' such a property in 	the •  

Board. 	It doesn't mean that the Board will 

get ownership /custodianship over such aI 

property since it belongs to that individual 

.wczqf. 	Therefore, 	instead of the proposed 

amendment. it is advisable to substitute the 

'term "delivered" in place of "vested" and the 

proposal may be redrafted accordingly. 

55A 	Section 55A providesAs per 	sub-section 	(2), 	a 	decision 	of the 

Ibr 	disposal pf]'ribunal over a dispute referred to it by the 

property jell on a waq/ Chief Executive Officer shall be final. 	Now 

property by it is proposed to omit that finality clause. 	It 

unauthorised is 	against 	in 	the 	best 	interest 	of 	waqf 

occupants. institutions. 
 

27 	28 	61 Section 61 

penalties 

imposed 

Muiawal/i 
failure. 

related to Now it is proposed to omit clauses (e) and (I) 

to 	beifrom sub-section (1) and to include them 

to 	aunder sub-section (IA), which is proposed as 

for 	his a new sub-section. 

As per the existing provision, there exists a 

grading of punishment based on the gravity 

of offence as follows,- 

non-compliance of clauses (a) to (d), is 

punishable only with fine which may extend 

to ten thousand rupees; and 

non-compliances clauses (e) to (h), the 

punishment is graver which is imprisonment 

for a term upto six months and with fine upto 

ten thousand rupees. 

Now it is been substituted as a punishment 

with a fine only but the fine limit is enhanced• 

which shall not be less than twenty thousand 

rupees but which may extend to fifty 

thousand rupees. 

By the proposed sub-section (IA), the 

omitted clauses (e) and (1) of sub-section (1), 

were retained in sub-section (IA) which is 
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punishable with imprisonment for a term 

which may extend to six months and also 

with a line with shall not be less than twenty.t 

thousand rupees but which may extend to 

one Iakh rupees. The offence provided in 

item (iii). i.e., 'do any other act which he is 

lawfully required to do by or under this Act' 

is already covered by clause (h) of sub-

section (1) of section 61, and therefore, the 

proposed item (iii) need not be retained. It 

can 	be 	omitted 	from 

sub-section (IA). 

As per section 61, the maximum fine to be 

imposed 	 under 

sub-section (IA) may extend to one lakh 1  

rupees. 	As per section 23 of the 

BhayatiyaNagarikaSurakshaSanhita, 	2023, 

the maximum line to be imposed by a First 

Class Magistrate Court is fifty thousand 

rupees. Therefore, in order to enable the 

Judicial First Class Magistrate to try such an 

'offence and to award the maximum 

'punishment, a non-obstante clause giving 

'overriding effect to this provisions over the 

13haradvaNaRarikSurakshaSanhita. 2023 may I 

I 	 • be added to sub-section (4) of section 61. 	- 

28 	I 	29 64 	1  No remarks 

29 	30 65 	'No remarks 

30 	31 67 Section 67 relating to I As per sub-section (4), the order made by the 

supervision and Waqf Board to supersede such a Committee 

supersession 	of awill be final but any person aggrieved by thatj 

I  Committee of order may prefer an appeal to the Tribunal. 

management 	by the Now it is proposed to substitute sub-section 

Board. (4) in such a way that all the orders of the 
• Board under this section shall be appealable 

before the WaqfTribunal. 

31 	32 69 	As per section 69, theAs per sub-section (4). the Board may at any 

loard 	is 	empowered time by an order cancel or modily such a 

to frame a Scheme for scheme framed by them. Now as per the: 
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the administration of aamendment proposed to sub-section (4), it is 

Waqf 	when 	itsprovided that in the event of canceling orl 

administration cornesmodifying an existing scheme by the Board,i 

to a stand still. 	a written notice, inviting objections "from 

the person likely to be affected and general 

public", has to be served. Since the Scheme 

relates to a property, which has already been 

declared as a waqf property, the conditions 

'stipulated in sub-section (3) will be enough 

and "notice to general public" need not be 

insisted upon. Therefore, the proposed 

amendment to be redrafted accordingly. 

32 	1 	33 	72 	Section 72 relating to As per section 72 of the Act, every Mutawalli 

annual 	contribution of a waqf having a net annual income of 

payable 	by 	waqf:5,000 rupees and above shall pay annually 

institutions 	to 	theout of the net annual income a contribution 

'Board. 

	

	 'not exceeding 7 per cent to the Waqf Board 

for the services ;endered by such Board to 

the Waqf 

As per sub-section (6) of that section, if the 

I Mutawa/li fails to submit a return, the Chief 

Executive Officer of the Board can assess the 

income on the basis of his Best Judgment (BJ 

Assessment) and can realise the amount from 

the Mutawalli. 

I it is proposed to reduce the rate of annual I 
contribution from 7% to 5%. The amount is 

realised by way of a service charge to be ,  

remitted by individual waqfs to the Board for 

the services rendered by the Board to them. 

That apart, out of the total contributions 

realised from the waqf 1% is to be remitted 

to the Central Waqf Council as per section 10 

I of the Act. 	The annual contribution of 

individual waqjs forms part of WaqJ Fund, 

which is the only major source of income to 

the Board for the discharge of its functions. 

It may also be noted that it is from that Fund 

the Board has to meet all other statutory 

requirements provided in section 77 of the: 
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Act. Similarly. Board shall have power to 

reduce or remit the contribution to be 

remitted by waqfi, if the Board is satisfied 

that an individual waqfor class of waqft are 

in need of such a treatment. Therefore, the 

proposal to reduce the annual contribution I 

need be revisited. 

33 34 

34 
i 	

35 

As per sub-section (7) of section 72, order of,  

the Chief Executive Officer assessing annual 

contribution is appealable before the Board 

and the Board may after giving the appellant 

a reasonable opportunity being heard either 

confirm or reverse or modify the decision of 

the Chief Executive Officer and the decision 

of the Board in appeal shall be final. Now, it' 

is proposed to take away the finality clause 

given to the decision of the Board which is 

'against the interest of Waqf Board. 

Therefore, the proposal may be withdrawn. 

73 	Section 73 relates to As per section 73, the Chief Executive 1  

power 	of 	Chief Officer of the Board, as part of realising the 

Executive Officer to!  annual contribution from individual waqJ 

direct banks or other direct any bank in which any money 

person 	to 	makebelonging a waqf is deposited to pay the 

payments to the Board. ,  arnount standing in the credit of waqJin such 1  

bank to the waqf Board. Against such order 

of the Waqf Board the bank or any other 

person can prefer an appeal to the Tribunal 

and the decision of the Tribunal on such 

appeal shall be final. 
Now it is proposed to omit the finality 

clause, which may be detrimental to the I 
interest of Waqfloard. 

83 	Section 83 relates to As per the present Act, it is mandatory for the, 

the constitution ofState Government to constitute Waqf 

Tribunal etc. 

	

	Tribunals exclusively for dealing with any 

dispute, question, other matters relating to a 

waqf or waqf property. As per the proposed 

amendment to sub-section (1), the Statel 

Government can declare any other Tribunal 

as the Waqf Tribunal. 	Taking into, 



consideration the number of litigations 

corning before Waqf Tribunal and the special I 
nature of cases to be dealt with by them it t  

should be retained as a special entity 

exclusively dealing with waqf matters, or 

otherwise it will be detrimental to the interest 

of waqf institutions. 

By the amendment proposed to sub-section 

(2), Parliament is trying to create an 

impression that constitution of tribunal is not 

mandatory but directory only. Therefore, the 

Iproposed amendment need be recalled. 

As per the present structure of the Act, WaqJ 

Tribunal consists of a Chairman who shall be 

a District Judge and two other members of 

whom one shall be a person having 

knowledge of Muslim Law and 

Jurisprudence. Being a court dealing with 

special suhject, the representation of a person 

having knowledge in the field is inevitable 

for the effective discharge of its functions. 

Therefore, the present structure need be 

retained 
	

and 	the 	proposed 

sub-section (4) may be withdrawn. 

As per sub-section (7) of section 83, the 

decision of the Tribunal shall be final and 

binding on the parties and it shall have the 

force of a decree made by a civil court. Now 

it is proposed to omit the finality clause 

given to the decision of the Tribunal. It is 

against the very concept of providing speedy 

As per the existing sub-section (9), even 

'though there is no appeal provision, against 

any decision or order made by a Tribunal, a 

revision shall lie before the High Court and 

the High Court may verify and satisfy. the 

correctness, legality or propriety of such 

-26- 
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determination by the Tribunal and may either; 

confirm or reverse or modify an order made 

by the Tribunal. Now it is proposed to make 

all the orders of Tribunal appealable before 

the High Court. Apart from the 

Revisionalpower High Court ,the aggrieved 

party can also invoke extraordinary 

jurisdiction of constitutional courts under' 

Article 226. 227 and Article 136 and 

therefore, the proposal for bringing appeal 

provision requires a revisionlrevisit. 

35 	I 	36 	1 	 1 No remarks 

91 	ISection 91 relating toThis section provides for special procedure 

jproceedings underwhile 	acquiring 	wczqf property 	for 	public 

Land Acquisition Act; purpose. 	Being 	a 	special 	property, 	waqf 

when a Waqf property properties are given special status even in 

is acquired for public matters 	connected 	with 	acquisition 	under,  

purpose. Land Acquisition Act. 	Such a protection is a 

necessaty 	concomitant 	to 	the 	protection 

provided 	under 	Article 	30(IA) 	of 	the 

Constitution. 	It 	is 	because 	of the 	special 

protection, a special provision providing for 

three months notice to the waqf Board is 

provided in sub-section (1) of this Act giving 

a reasonable opportunity to the Board to 

represent their claim, 	in case the property 

under acquisition is a waqf property. 	Now it 

is proposed to reduce the notice period to two 

imonths. 	i'herefore, 	the proposal 	may bej 

revisited. 

As per 	sub-section (4) of section 91 of the 

Act. any proceedings taken by the acquisition 

authorities without due notice to the Waqf 

Board will be void. 	As per the proposed 

amendment, such a protection is going toj 

be taken away by substituting it as "keeping 

in 	abeyance 	relating 	to 	the 	portion 	of 

property claimed by the Board". There is no 

logic in substituting the provision, in such a 

way, as the claim of the Board cannot be :  

placed without giving due notice to them. 



37 	1 	38 	100 1 Section 100 relating toNow it is proposed to omit the reference of 

protection 	for 	the "Survey Commissioners" from there. 	The 1  

actions taken in goodamendment is proposed as consequential to 

faith by officers underthe amendment in section 4 and in view of 

this Act. 	 the 	reasons 	stated 	therein 	it 	need 	be' 

withdrawn. 

38 	39 	101 This 	section 	gives Now it 	is proposed to omit the reference: 

protection 	to 	survey. "Survey Commissioner" from there and to 

commissioners 	by substitute 	it 	with 	"Collector". 	The 

giving them the status amendment 	is 	consequential 	to 	the 

of' 	public 	servants amendment proposed to section 4. 	In view 

within the meaning of of the reasons stated therein, this proposal 

section 21 of IPC. 	also need to be withdrawn. 

39 	j 	40 	1 	104 This section enables a..Now. it is proposed to omit section 104. The1 

'person not professing amendment 	is 	consequential 	to 	the 

Islam 	to 	give 	or amendment proposed to the definition given 

donate 	properties ; to the term "Waqf'. 	A person can transfer; 

belonging 	to 	him 	lbr;his property according to his will providedj 

support of' a waqf 	all the statutory formalities under Contract , the 
Act 	and 	Transfer 	of 	Property 	Act 	are 

complied with. 	The proposed amendment 

will be against the civil right as well as the 

constitutional right of a person to dispose his 
property as per his sweet will and therefore, 

the proposal may be withdrawn. 

40 	41 	107,108, Section 107 relates to 	"Once 	a 	Waqf always 	a 	Waqf' 	is 	a' 

I 08A the 	legislative i fundamental 	concept 	in 	Islamic 	Law 	on 

omitled declaration 	that 	the! Waqf 	It is to protect the basic tenets in law: 

provisions 	of 	the that Parliament has given legal effect to that 

Limitation Act will not provision 	by 	prescribing 	that 	the 	bar 	of' 

apply 	to 	claims Limitation Act will not apply to a claim for 

relating 	to 	waqf possession of immovable property comprised 

properties. 	.in any Waqf or for possession of any interestj 

in such property. As per section 5(1A). any. 

type 	of alienation 	or 	transfer 	of a 	waqf' 

property shall be void ab initio and in orderj 

to 	support 	that 	statutory 	declaration, 	the 

application 	of Limitation 	Act 	was 	earlier' 

omitted and the 	present 	section 	107 	was ,  

incorporated 	to 	the 	Act. 	The 	proposed 

amendment will be against the interesto( 
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waqf properties and therefore, it may be 

withdrawn. 

+ 	 i Section. 108 - special 113cing a special law and a later law,! 
provision 	as 	toParliament has incorporated section 108A to 

evacuewaJproperties. the Act by the Amendment Act, 2013, which 

gives overriding effect to the special 

enactment over other general laws more 

Section 108A - giving particularly such as CPC, Transfer of 

overriding effect to Property 	Act, 	Registration 	Act, 

Waqf Act over other Administration of Evacue Property Act, 

general laws. 

	

	Limitation Act, Land Acquisition Act andi 

l..and Reforms Act etc. Therefore, the 

proposal to omit such a provision need be 

withdrawn as it will have far reaching 

consequences which will be determined to. 

the interest of Waqfproperties. 

41 	42 	10813 	'Section 10813, newly By the insertion of new section 10813, the 

twer 

erted, relating to the scope  of rule making power of Central 

of the Central Government is going to be extensively I 

Government to makewidened. There is no reason for bringingI 

Rules. 

	

	 isuch an amendment except extraneous: 
'considerations such as hijacking the power of 

State Government to make rules., 

Registration of Auqaf and other particulars1 

	

. 	connected therewith are matters to be dealt 

with by the State. And hence the existing 
provisions empowering Central Government 

to make rules in this behalf need be 
reconsidered. 

42 	43 	109 	The section relates tolAs  per the existing provision of the Act, State 

power of the State Government is the authority to make rules 

Government to make for carrying out the purposesother than those 

rule for carrying out: chapter ill. Now certain, Clauses relating 

the purposes of theto prescribing rules.,particularly the one: 
+ Act. 

	

	 relating to the survey report and the manneri 

oicicction of members of l3oard by means of! 

'a single transferable vote are proposed to bej 

omitted. 	They are consequential to the ,  

amendments proposed to the sections 

concerned and in view the reasons stated 

already, this may also be withdrawn. 



43 
	

EM 
	

110 	The section provides It will hijack the power of State 

the power of the BOard 1 Government/Board in making Regulations. 

to make Regulations, !Certain suhject matters such as prescription' 

with previous sanction of Forms of application for registration of 

of 	the 	State Auqafs. particulars to be contained in the 

Government, 	l'orapplication, manner and place of registration, 

carrying 	out 	its particulars to be contained in the register of 

functions under this Auqaf etc. were matters already covered by 

Act. 	 State Regulations. 	The proposal is 

consequential to the amendments proposed to 

the relevant sections and in view of the 
reasons stated earlier, this may may be 

withdrawn. 



-3!- 

PRAYERS 

For the reasons stated hereinafter the Bill is totally uncalled for and may be withdrawn. 

(I) The term "Waqf' is not the creation of a statute. It is an Islamic concept recognized by Muslim 

Personal Law (Shariat). As per section 2 of the Muslim Personal Law (Shariat) Application Act, 

1937 (Act 26 of 37). the Parliament had recognized certain personal law subjects wherein the rule of 

decision shall be governed by the Muslim Personal Law (Shariat) when parties are muslims. Waqf is 

one of such subjects mentioned therein. Therefore, the Parliament cannot make a law violating the 

basic tenets of a religion. 

Personal Law is as good as a 'law' made by the Parliament/State Legislatures, as provided under 

the Constitution of India as per the definition given to the term 'law' under Article 13. Therefore, 

the Parliament cannot make a law violating the personal law or the custom or usage having the force 

of law, as it will be hit by the prohibition under Article 13. 

Article 26 provides for the right to manage religious affairs, which is a part of right to freedom 

of religion under Article 25. Right to manage religious affairs includes right to establish and 

administer institutions for religious and charitable purposes, manage its affairs and to administer such 

property in accordance with the law. Thus, the scope of such law is confined or limited to matters 

related with or providing for the 'proper and effective management/administration' of such property 

and any interference other than what is provided in clause (d) of Article 26 will be violative of the 

&eedom guaranteed under the Constitution. 

The Constitution under Entry 28 of List Ill - Concurrent List enables both the Parliament and 

the State Legislatures to make law on charities and charitable institutions, charitable and religious 

endowments and religious institutions, but, any such law made by the Parliament should be subject to 

the fundamental rights guaranteed by the Constitution of India. It is by virtue of Article 26(d) and 

the Entry 28of List Ill - Concurrent List, the Parliament has enacted the WaqjAct, 1954 which was 

later repealed and re-enacted as WaqfAct. 1995. Several major amendments have been brought so Car 

to the Act including the latest Amendment Act of 2013 with an object of empowering waqf 

institutions through proper and efficient management. 

Waqf property can never be treated at par with a public property. 

Being a concurrent subject. the views of State Government could have been elicited before 

presenting the 13i11 in Parliament. Similarl) no consultation with major Stakeholders like the State 

Waqfl3oard had been made on the Bill. 

Many of the subject matters on which States have exclusive legislative competency under the 

Constitution were touched/ encroached upon by Centre through this Bill. It is against the separation 

of power theory and also against federal principles envisaged under the Constitution. 
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The amendments will no doubt weaken all major institutions related with kVaqfuiz. 

Central Council, State Board. H'qJTrihunal etc. 

Many of the amendments have no nexus with the object sought to be achieved, namely, 

better management of properties. Therefore, it can be considered only as a mischievous move with 

extraneous considerations. 

The amendment will hijack powers and functions of various authorities under the Act. 

(II) The general rule behind an amendment has not been fullilled/satislied in the case of this 

Bill. An amendment proposal should be one intending to cure a mischief or lacuna in the existing 

provisions. The circumstances necessitated for an amendment shall be evident from the statement 

of objects and reasons attached to the Bill, the facts/figures/reports etc. No material showing the 

circumstances for a comprehensive amendment is made available. 

In view of the above, the l-lon'hle Joint Parliamentary Committee on the Waqf 

(Amendment) Bill. 2024, may recommend to the Parliament to reconsider and withdraw the Bill. 

( 


