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BEFORE THE HOHOURABLE HIGH COURT OF KERALA
AT ERNAKULAM

W. P. (Cl No. 41271 of 2O1B

M.K. Salim

State of Kerala & Others

Vs.

Pelitioner

Respondents

NTER AFFIDAV IT FILED BY THE I't AN 2d
RESPONDENTs

IN THE ovE ITP N



BEFORE THE I{ONOURABLE HIGH COURT OF KERALA
AT ERNAKULAM

W. P. (C) No. 41271of 2OI8

M.K, Salim Petitioner

Vs,

State of Kerala & Others Respondents

COUNTER AFFIDAVIT FILED BY THE l"t ND 2"d
RESPONDENTS

l, A. Shajahon, Si',r. Abdul Rasak, aged 58 Years, residing at

Thiruvananthapuram, ,1o hereby solemnly affirm and state as

follows:-

1. lam tlre Secretary to Government, General Education

Department, Government Secretariat, Thiruvananthapuram. I am

conversant with the facts of the case as disclosed from the relevant

records. I have been au:r.rrized to swear to this affidavit on behalf

of the 1't and 2nd respor',r,nnts. I have read and understood the

contents of the wfii petr:lorr dnd also of the affidavit filed along with

it. All the averments anC allegations in the Writ petition, in so far as

they are contrary or ir,consrstent to the facts admitted hereunder

are incorrect and hence denied. The Writ petition is not

maintainable either in law or cn the facts of the case.

2. As per Section 11 of Kerala Education Act 1959
( hereinafter referred as 'he Act' for brevity), subiect to the Rules

h
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and conditions raid down by the Government, teachers of aided
schools shall be appointed by the Managers of such schoors from
among the persons who possess the qualification prescribed under
section 10 of the Act.

3. As per Section 36 of the Act, Government may make
Rules either prospectir-,ely cr retrospectively for the purpose of
carrying into effect the provisions of this act.

4. As per Section 11 of the Act and Rule 1 of Chapter XIV A
of Kerala Education Rules (KER for short), Manager is the appointing
authority in aided schools.

5. The Petitioner now challenges the.statutory rules passed
by the Government in 1959, after a long period of 60 years. The
contention of the petitioner that, it is against article 14 and 16 of the
constitution is baseless. The academic/training qualificauon
prescribed by the Governmeni: for appcintment to the posts of aided
as well as Government schools are one and the same. Hence
candidates having the same educational qualification are being
considered for appointment to the schoors in both sectors. onry the
mode of appointment is different.

6. tt is submitted that though Manager is the appointing
authority in aided schools, he cannot make appointments discarding
the qualifications and the service conditions for respective posts
prescribed by the Government and existent ban on filing up posts, if
any. As per section 11 oi the ,\ct and Rule I Chapter XlV A of KER, it
is mandatory on the part of the Manager to folow Rures/Government
directions issued by Government from time to time while making
appointments. lf the Manager violates the rules, there is also
provision in Rule 7 0f Chapter lll of KER to declare him unfit to hold
the office of the Manager. lt is pertinent to note that, appointment
of a Manager should also be approved by the Educational officer
concerned under Rule 4 ibid.

I



7 , lt is submitt€C that, it cannot be said that the
appointment made by rhe ly'anager is ultimate and it should be
approved. The Educational Officer concerned at various levels such

as Assistant Educational Officer, District Educational Officer, Deputy
Director of Educatron and the Director of Public lnstructions, verify
the appointments made by the Manager and approve the same.
Rule 8 of Chapter XIV A KER elaborately describes the process

involved in this regard. Then only the teacher appointed to a

particular post gets.approval. in the post and only thereafter he/she
get salary from Governrnent exchequer. Hence it is clear that in the
aided sector, though the teachers are appointed by Managers, their
appointment (tentative) will bb approved/confirmed only after it is

verified at various levels in Governmeht machinery, according to the
Rules/Government directions prerrai!ing at the time of appointment.

8. Taking stock of the above clrcumstances, and in

consideration of the social as well as legal circumstances

considering the financiai, tiability which will be incurred if such

schools are taken over by the Government, it is humbly submitted
that it being a policy matter, Government does not intend to amend
the Kerala education Act and Rules for the time being, so as to make
appointments in aided schoois only through Kerala public Service
Commission.

9. The contention of the petitioner that, the existing mode
of appointment in the aided sector is against article 14 and 16 of the
Constitution is baseless. The academic/ training qualification
prescribed by the Governxrqnt for appointment to the posts of aided
as well as Government schools are one and the same. Hence
candidates having the sarre educational qualification are being
considered for appointment to the schools in both sectors, onry the
trode of appointment is Citferent. The comparison of the petitioner
between the appointment of canCitlates in schools and the
appointment of candidates in varicus other departments like KSRTC
is tota lly baseless.
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10. tt is submitted that it cannot be said that the
appointment made by the Manager is urtimate and it shourd be
approved. As mentioned above, the concerned Educationar officers
at various levels (AEO/DEO/DD/DP|) verify the appointments made
by the Manager and then only give approval. Only thereafter, the
teacher appointed to a particular post get salary from Government
exchequer.

ln the light of above facts, it is submitted that the writ petition
is devoid of merit and hence liable to be dismissed.

Ail the facts stated above are true and correct to the best of
my knowledge, information and belief.

Dated this the 1t day of August, 2019.

fr-
Solemnly affirmed and signed before me by the deponent

whom I know on this the lffday of August, 2019 at the Office of the
Government Secreta riat, Thiruvananthapuram.
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PRAMOD. P.G.
GOVERNMENT PLEADER
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