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B' KEMAL PASHA, J'

w.P(c) No. 6630 of 2018

Dated this the 7 daY of March, 2018

JUDGMENT

Petitioners are the parents of deceased Shuhaib' who

was hacked to death on a public road at 1050 pm on

12.02.2018 by four or five persons, who were armed wlth

lethal weapons appeared at the spot in a vehicle which

exhibited a board, 'for registration' The assailants rushed

to the deceased, and among them indiscriminately hurled

bombs at the spot by causing explosions with a view to

avoiding interventions from the public Swi{tly' cuts were

inflicted repeatedly on the deceased, and in fact he was

buichered to death. Two persons, one Noushad and the

flrst informant, who attempted to intervene for the rescue of

the deceased, were also attacked and cuts were inflicted on
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them.

2. Ext.P 1 FIS was recorded by the Assistant Sub

lnspector of Police at 3.15 a.m. on 13.2.2018, on the basis

of which, Crime No.202l2018 of the Mattannoor Police

Station was registered at 4.54 a.m. on 13.02.2018 through

Ext.P1(a) FlR.

3. According to the first informant, the murder of the

deceased and the attempt to murder the informant as weil

as Noushad, were out of polilical enmity from CPI(M)

aciivists, as a result of a criminal conspiracy.

4. According to the petitioners, they are deeply

aggrieved by the lack of proper investigation. They have no

case that the local police, who is conducting the

investigation are inefficient to conduct a proper

investigation. According to them, their hands are fettered

since the persons behind the murder and the alleged

conspirators behind the murder are attached to the ruling

party. Further according to them, the first accused in the

-=ttrltil.Err
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case, who was arrested on 18 02 2018 has close

acquaintance with the top leaders of the Communist l\'4arxist

party of India. Some newspaper reports have also been

prod uced with Photog raPhs.

5. lt is the apprehension forwarded by the

petitioners that in case the so-called investigation conducted

by the local police is allowed to continue as such, day-by-

day there is a chance of evidence is being destroyed, and in

such case, the conspirators can take shelter without coming

inio light. Hence, they seek for an impartial investigation by

the premium investigating agency of the country, the CBI'

According to them, CBI alone can conduct an impartial

investigation in the matter, as they are not amenable to the

local police.

6. The learned State Attorney has vehemently

opposed the writ petition on two grounds The first ground

is that a single Bench df this Court has no jurisdiction to

entertain this writ petition, as the matter is covered by Article
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226(2) of the Constitution of lndia, when the same has not

been allocated to a Single Judge as per the Kerala High

Court Act. The second argument is that on merits also, this

writ petition will not lie.

7. According to the learned State Attorney, a proper

and impartial investigation is being carried on by the local

police by a Special lnvestigation Team constituted for the

said purpose, under the direct supervision of the LG. of

Police, Kannur. lt is argued that the members of the Special

Investigation Team are efficient officers having unblemished

service and ihey can conduct an impartial investigation. The

learned State Attorney has made available before this Court

the details of the investigation so far conducted, through the

report prepared in a tabular form.

B. According to the learned counsel for the

petitioners, even though the first accused was placed under

arrest on 18.02.2018 along with the 2no accused, and their

custody was with the investigating team, they could not
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effect recovery of the weapons used by A'1 and A2' with the

aid of Section 27 of the Indian Evidence Act lt has been

argued that from the very incepiion, the person who

fegistered the crime after recording the first information

statement had cunningly wanted to aid a particular group

9. One Baiju was arrested on 5.3.20'lS According to

the learned counsel for the petitioners' the police conducted

a search and could trace out a person who had allegedly

nurturing some enmity towards the deceased, and thereafter

in order to report the matter before this Court the so-called

drama of recovery allegedly made under Section 27 of the

Indian Evidence Act, at the insiance of the said Baiju' was

played. tt is tne case of the learned counsel for the

peiitioners that day-by-day, the chance of colleciing proper

evidence in this case is "being destroyed and therefore' at

the earliest the investigation has to be handed over to the

CBI.

10. Regarding the .iurisdiction of Single Bench of this
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Court in the matter, the learned counsel for the petilioners

has pointed out that this matter is perfectly maintainable

before this Court in view of the decision in State of West

Bengal and others v. Committee for Protection of

Democratic Rights West Bengal and others[NR 2410 SC

14761. According to the leafned counsel for the petitioners,

this is a matter covered by Article 226(1) of the Constitution

of India and it will not go to the category of matiers covered

by Arlicle 226(2) of the Constitution.

11. In relation to the jurisdiction of a Single Judge of

this Court to entertain this writ petition, the learned Standing

Counsel for the CBI has pointed out that the CBI has offices

all over India and offices abroad. lt has been pointed out

that even if the CBI is directed to take up the investlgation,

the direction is to the CBI and not to the Director who is

sitting in Delhi and therefore, it cannot be stated that the

seat of the investigating. agency is only at New Delhi ln

sLch case, according to him, Article 226(2) at the

.r+
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Constitution has no application in this matter'

12. Regarding the question ofjurisdiction of a Single

Judge of this Coud to entertain the matter, the learned State

Attorney has invited the attention of this Court to Section

3('10)(iii) of the Kerala High Court Act' '1958. As per the sajd

provision the work allotted to a Single Judge is relating to

"Clause (1) of ALticle 226 af the Canstitution of lndia except

where such pawer relates to the issue of a writ of the nature

af Habeas Corpus". ll is argued that this is not a matter

covered by Article 226(1) of the Constituiion; whereas it will

squarely fall within the category of matters prescribed under

Afticle 226(2) of the Constitution of lndia Article 226(2) of

the Constitution of lndia saYS:

"(2) The power conferred by clause (1) to

issue directions, arders or writs to any

Government, authority or person may also

be exercised by any High Couft exerdstng

juriscliction in relation to the territories

within which the cause of action, whally or

in part, arises for the exercise of such
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power, notwithstanding that the seat of

such Government or autharity or the

residence of such person is not within

thase territories."

13. Of course, the CBI can be considered as an

authority who can conduct investigation, as the one

mentioned under Article 226(2). Arlicle 226(2) says that

even if the seat of such authority is not within the teffitorial

jurisdiction of the High Court, the power can be invoked by

exercising the power under Article 226(2). At the same time,

according to the learned State Attorney, when such a power

has not been allocated to a Single Judge, a Division Bench

alone can deal with the matter.

'14. As rightly pointed out by the learned counsel for

the petitioners, if the argument relied on by the learned

State Attorney is taken as granted, a Single Judge of this

Court cannot entertain any wrii petitlon in which Union of

lndia is a respondent,and no writ can be issued by a Single

Judge againsi the Union of India. To that point, the learned

...erFqtF,,
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State Attorney has replied that I'Jnion of India has jurisdiction

all over India. That proposition is not correct We are falling

under the federal structure and that matter has been dealt

with by the Apex Court in Sfafe of West Bengal and others

(supra). Ihe Union of India has offices all over lndia.

Therefore, the cases against the Union of lndia cannot be

categorized as cases coming within the purview of Article

226(2) of the constiiution. Similady, the CBI has offices at

Kochi and Thiruvananthapuram A learned Single Judge of

this Court had occasion to consider this question in

Raveendran v. CBIt1999 (3) KLT 681 whetein it was held:

"Sectian 6 of the D.S.PE. Act cantemplates

consent of fhe Sfafe Government to

exercise jurisdiction by the CBI to

investigate the offences enumerated under

S.3 of the Act in the areas specified by the

Government of India by notification under

5.5 of the Act. Therefore, if the State

Government has consented under S 6 of

the Act to the CBI to exercise their
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jurisdiction as Sfallon House Af'ficers within

the areas in the State notified under 5.5 of

the Act by the Government of lndia, no

cnq.i[i. .nn.Fnl 6v /he Stafe Government

with regard to the individual cases for

investigation by the CBI within those areas

is warranted and the general consent given

by the State is sufficient to empower the

CBI to exercise their jurisdiction within

those areas. Therefore, the contention af

the petitianer that the registration of the

crime and investigatian of the case by the

CBI against him and the co-accused is

illegal and ab inito void for want of specific

consent given by the Gavernment of Kerala

to the CBI under 5.6 of the Act in respect of

thls specific. case is absolutely

unsustainable."

15. When the investigation of a case is handed over

to the CBl, they should be treated as Station House Officers

to exercise their jurisdiction within that area. The offices of

the CBI in Kerala are manned by the Superintendent of

Police of the CBl. When the investigation has been handed
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over to the CBI in Kerala, the investigation is being

conducted by the officers under the Superintendent of

Police, CBl. In such case, it cannot be said that the seat of

the investigatlng agency is at Delhi. The seat of the

investigating agency in such case is in Kerala, which is well

within the territorial jurisdiction of the Single Judge of this

Court.

16. The cBl office shall be considered to be a Police

Station for all practical purposes and the officers of CBI shall

be treated as Station House Officers for all praciical

purposes, within ihe meaning of the Code of Criminal

Proced ure.

17. Regarding the merits of the matier, the learned

State Attorney has made an attempt to convince this court

that what all thlngs which could be done in the matter of

investigation are being done by the Special lnvestigating

Team. In order to bring those aspects to the notice of this

Court, the learned State Attorney has invited the attention of

:L*leGie,
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this Court to the dates and events in the report handed over

to this Court. The report shows that the crime was registered

at 4.54 a.m. on 13.02.2018 through Ext.P1(a) FIR of the

l\4attannur Police Station.' Ext.P1 first information statement

was recorded by the Assistant Sub lnspector of Police at

3.15 a.m. on 13.2.2018. The report shows that the inquest

was conducted on 13.2.2018 itself, and the postmortem was

conducted on that day. The investigating agency had

examined the scene of occurrence and also collected CCTV

footage on the said date. lt is noted therein that the details

of the WagonR car whic.h was used by the accused were

also collected. On 13.2.2018, a ten member Special

lnvestigating Team to assist the investigation was

constituted.

18. Searches were conducted on 17.42.2018 at

almost all the probable hideouts and houses. N/lassive

search was conducted on 18.02.2018 and consequenily, two

of the prime accused could be arrested on 18.02.2018.
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They were questioned and DNA samples and nail clippings

were collected.

19. On 19.02.2018, a special investigation team was

constituted through Document No.3 produced along with the

report and it was allegedly based on a representation

submitted by the KPCC President before the Chief Minister'

On 23.02.2018, Test ldentification Parade was conducied in

respect of the two accused, namely Akash N/.V and Rijil

R4. On 24.O2.2A18, police custody of both the said accused

was obtained for five days. on 24.02.2018' three more

accused were arrested and the WagonR car used for

committing the offence was recovered based on the

confession of one of the accused. On 25 02 2018, one

more accused was arrested. The investigating officer filed

report for incorporating the offences under Sections '1208

and 109 IPC in the crime.

20. On 01.03.2018, three more accused were

arrested. On 27.02.2018, oneAlto car, which was also used



;!iffi!F-, -*ffi +j'

WP(C) 6630 oi 2018
,: l4:-

by the accused, was seized. On 28.02.2018, some

bloodstained swords were found in a cashew estate, which

is about 2.5 Kilometres away from the scene of occurrence

and those swords were taken into custody under Section

1Q2 C..P.C. as suspected weapons. The said weapons

were 'onrrarded for sc.entific analysis.

2'1 . On 01.03.2018, one motorbike used by the

accused for gathering information about the whereabouts of

the deceased was seized. On the same day, one unused

bomb was recovered at Palayode based on the confession

of one of the accused. The police obtained the custody of

A'1 and 42 and custodial interrogation was conducted, which

according to the police, led to the recovery of the dress.

Custody applicaiions of the other accused are pending. On

02.03.2018, one more motorbike was seized.

22. Qn 05.03.2018, one Byju K., an accused aged 36

years, was arrested. Anoiher accused named Deep chand

was also arrested. lt has been reported that, based on the
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confession of Byju K., on the very same day, two sworos

and one axe like weapon were recovered from a place

known as Vellapparambu near Paliyode.

23. Based on the said report and the documents

produced along with it, ihe learned State Attorney has

argued that ihe investigation so far conducted is up to the

mark and there was no latches on the pad of the

investigating agencY.

24. A1 and 42 were admittedly placed under arrest

on '18.02.2018. Their custody was obtained. At the same

time, the invesiigating agency recovered their dress alone,

that too, on 01.03.2018. lt is evident from the First

lnformation Statement that the said accused persons were

also armed with leihal weapons like swords. Even then, the

investigating agency could not recover the weapons with the

aid of Section 27 ol the Indian Evidence Act, through Al and

42.

25. lt is idle to contend that there was no latches on
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the part of the investigating agency. The inability or

deliberate latches in effecting such a recovery will certainly

speak volumes against the present investigating agency.

Either they could not do it out of inefFicjency, or their hands

were fettered as pointed out by the learned counsel for the

petitioners. lt cannot be believed that the investigating

agency could not gather any information regarding the

weapons from A'1 and A2 even though for days and days

they were in their custody. lt cannot be believed that ihey

could gather information regarding their dress alone during

that period.

26. lhe learned counsel tor the petitioners has

pointed out that the petitioners are enlerlaining a

reasonable apprehension that they would not get justice

from the present investigating agency. Jusiice should be

done not only through the trial of the case; justice should be

imparted through a proper investigation also. The

invesiigation also is a part of criminal justice dispensing
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system. lt cannot be said that the apprehension forwafded

by the peiitioners is not reasonable. According to them, the

1'r accused, who was arrested on 18.02.2018, has close

acquaintance with the topmost leaders of the political party

to which fingers are pointed. Of course, the genuineness of

those news paper reports are not being considered by this

Court at ihis stage. But, it is a fact that it will instill a

feasonable apprehension in the mind of the parents of the

deceased that they will not get justice from the hands of the

local police.

27. fhis Court has noted down a suspicious

circumstance in the matter of investigation when the police

placed under arrest one Byju K. on 05.03.20'18 only. The

learned counsel for the petitioners has pointed out that the

poiice made a research to trace out a person, who had

occasion to nurture an enmity towards the deceased, and

Jllimately. they could trace out the said Byju K. as a person.

who was once allegedly attacked by the deceased along

.$HFF'
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with his associates, for which Crime No.67/2018 of

l\ilattannur Police Station was registered. lt is strange to

noie that on the very same day itself, the investigating

agency could recover all the weapons allegedly made use of

by the accused in the case through the statement allegedly

obtained from the said Byju K. The said suspicious

circumstance pointed out by the learned counsel for the

petitioners cannot easily be blushed aside. There are

materials to suspect that it was a so-called recovery simply

made as an eyewash for attempting to convince this Court

thai all possible steps have been taken by the investigating

officers in the matter.

28. The learned counsel for ihe petjtioners has

pointed out that there was a procession staged some days

back to the murder of the deceased, through the road in

front o{ ihe house of the deceased under ihe leadership of a

prominent leader of the Communist Party of lndia(Marxist)

and slogans were shouted. Through slogans threats were

--+#
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openly exefted that Shuhaib would be done away with

Thefefore, the argument fonruarded by the learned counsel

for the petitioners that a large scale conspiracy was there

behind the murder, cannot be brushed aside at this stage.

29. Apart from the fact that Byju K., who was the de

facto complainant in Crime N0.6712018 o1 l\4attannur Police

Station, could be traced out, there is absolutely nothing to

show that any of the other actual participants in the murder

had entertained any ilersonal vendetia towards the

deceased. When they had no such personal vendetta

towards the deceased, they could only be treated as mere

pawns in the hands of some others, who are stlll in the

shells. A large scale conspiracy behind the murder can

genuinely be suspected. The said conspiracy behind the so-

called "poliiical murder" has to be unearihed Persons, who

can make use of such pawns for exterminating their political

opponents, should not be permitted to continue such

dramas any more. Only lf an investigation is conducted

i54E{EF
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regarding the conspiracy also, these continued murders can

be stopped at least to a certain extent.

30. Apart from all the above, this is a clear case

which comes wiihin the, category of terrorism as defined

under Section 15 of ihe UnlaMul Activities (Prevention) Act,

1 967(for short, UAPA). The second limb of Section '15 of

the UAPA says that "or with intent to strike terror ar likely to

strike terror in the peaple or any section of the peaple in

India, was by using bambs, lethal weapons, etc. ", it will

corne under the category of'terrorjst act'. Even the Remand

Reports filed by the police reveal that indiscriminately

bombs were hurled by a person among the persons who

conducted the mission and terrorised everyone who were

present there. They wanted to terrorise the public in order

to restrici any public entry to the spot. In such case also, ihe

matter has to be investigated by incorporating the offences

u nder the UAPA also.

31. The learned counsel for the petitioners has
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produced the Remand Report also in the matter, which also

depicts terrorist acts created by one of the assailants at ihe

spot by hurling bombs. others were armed with swords.

Therefore, none of the public could interuene in the maiter.

Two persons, who had attempted to interuene for the rescue

of the deceased, were also brutally attacked and they were

atiempted to be murdered.

32. The facts of the case pointed out by the learned

counsel for the petitioners and the facts of the case from the

Remand Reports prima facie reveal that there are

possibilities to invite various offences enumerated in

Chapter lV of UAPA. In such case Section 43 of the UAPA

clearly necessiiates and justifies an investigation to be

conducted in the matter by SPE/CBI.

33. The learned counsel for the petitioners has

invited the attention of this Court to the decision in George

Muthoot M.G. v. State of Kerala and others[2)10(1) KHC

329J wherein it was held:
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"Court examined the manner in which the

invFsJi.rAlior nrn.psq was carried out and

wheiher the investigation was proceeding

in the right direction. On careful perusal

of the investigation process and the

documents produced in Court, Court was

of the view that the investigation is not

being proceeded in the right direction.

tr\,6n th^,,^h lho ^h.r^a chaal \^,.c f;lad

there wefe many missing links that were

n^ti.ad hv rhF rlinh a^urt and the chain of

events that led to the murder was not

compleie. Hence High Coud felt it

In rlirer-i ihe CBI to iake over

the investigation."

34. ln Gudalure M-J. Cherian and others v. Union

of lndia and others[(1992) 7 SCC 39l the Apex Court held

that in a given situation, to do justice beiween the parties

and to instill confidence jn the public mind it may become

necessary to ask the CBI to investigate a crime. lt only

shows ihe efficiency and the independence of the agency.

35. ln Mithilesh Kumar Singh v. State of Raiasthan
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and others[(2)15) I SCC 795], it was held:

"lmpoftance af a fair and ProPer

investigation cannot be understated- ln an

adversarial system of administration of

justice, fairness af investigation is the very

first requirement for the fairness of a trial.

A trial based on a paftisan, mativated, one

- sided, or biased investigatian can hardly

be fair. That is because while the trial itself

may be procedurally correct, the essence

and the purpose thereof may be vitiated by

an unfair or ineffective investigation This

cauft has in, several pronouncements'

emphasized the impoftance of the fairness

of the investigation".

36. The Apex Court considered in detail the

requiremeni of fairness of the investigaiion lt was held that

the investigation should be judicious, fair, transparent and

expeditious to ensure compliance with the basic rule of law

These are the fundamental cannons of our criminal

jurisprudence and they'are quite in conformity with the
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constitutional mandate contained in Article 20 and 21 of the

Consiitution of lndia.

37. It cannot be said that in this particular case when

there was inordinate delay even in making to appear that

weapons allegedly made use of by the accused were

recovered, it cannot be said that the investigation of this was

expeditious or fair. lt lacks transparency. Requirement for

the fairness of the investigation was recognrzed as an

impoftant facet of the rule of law by the Apex Court in Sasi

Thomas v. State[(2006) 12 SCC 421].

38. ln Nirmal Srngh Kahlon v. Sfate of

Punjab[QA)9) 1 SCC 441], the Apex Court held that

fairness of investigation is important not only for the

accused bui even for the victim. lt was held that a victim of a

crime is equally entitled to a fair investigation.

39. lt was further held in Mithilesh Kumar

Singh(supra).

'Nat anly the fair trial but fair investigation
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is also part of canstitutianal rights

guaranteed under Adicle 20 and 21 ot

the Constitution of lndia Therefore,

. investigatian must be fair, transparent and

judiciaus as lf is ihe minimum requirement

af the rule of law The investigating

agency cannot be permitted ta conduct an

investigalion in a tainted and biased

manner. Where non-interf erence of the

couft would ultimately result in failure of

iustice, the cauft must inteiere ln sucn a

situation, it may be in the interest af

justice that inclependent agency chosen

by the High Caud makes a fresh

investigatian".

40. The learned State Attorney has placed reliance

on paragraph 9 of the decision in Suiatha Ravi Kircn alias

Suiatasahu v. State of Kerala and others[(z]l6) 7 SCC

594 wherein it was held:

"lt is well settled that the extraordtnary

power of the Constitutional Courts in

directing C.B.t. to conduct investigation in a
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case must be exercised rarely in exceptional

circumslances. especially. when lhere is
lack of confidgnce in the investigating

aqency at in lhe nalional inletesl and for

doing complete justice in the matter."

.41. Innumerable murders have been taken place

the locality and all such murders have been styled

poliiical murders'. But, it is a fact that political parties are

not dying whereas; individuals are being put to death and

their family members are virtually being thrown to the street.

42. lt is a open secret that, at the leadership levels of

politicians, all the parties have a harmonious relationship

among them. At ihe same time, such a relationship

unfortunately does noi percolate to the lower strata. lt is

also an open secret that the workers of such political parties

at the lower strata, who have been suffering a brain wash,

are being used as pawns in the hands of political leaders for

exterminating their political opponents. There must be an

end to it. Let this case be an eye opener for such persons.

ln

AS
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43. This court expresses its deep appreciatlon in the

fair submission made by the learned Standing Counsel for

the CBI that in spiie of heavy workload on the CBl, and

when the CBI has been overburdened with cases of serious

nature, the cBl will take.up the lnvestigation in this case' if

this Court feels that the investigation has to be conducted by

the CBl. This Court is of the view ihat CBI alone can

conduci a fruitful investigation in the matter.

44. ln the resuli, this Writ Petition is allowed, and the

invesiigation in Crime No.202120'18 of the Mattannoor Police

Stat;on is handed over to the SPEiCBI. In case the CBI

feels that a fresh investigation from the beginning has to be

conducted, it is open to them to approach this Court' with

such a request. The CBI shall iake up the investigation

expeditiously and conduct a fruitful investigation into all the

offences involved.

45. The Staie Government is directed to ensure

necessary assistance to the CBI for conducting a fruitful
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investigation in the matter. The State Government shall

render every assistance to the CBI and shall make available

the entire records of the case. The officers of ihe Special

Team shall provide the CBI with all the records regarding the

investigation so far conducted by them. The entire CD shall

immediately be handed over to the SPE/CBI,

'f hiruvananthapuram Unit.

Sd/- B. KEMAL PASHA, JUDGE.

ul/aks/-

lTrue copyl
PS. to Judge.

-d,---g
o>--3 J A *\-l'


